
Avoiding the Centralized Government of Communications: Is there a Place for Network Neutrality? 

Timothy Denton, B.C.L., LLM  

 

 

 

Avoiding the Centralized Government of 
Communications 

 

Is there a place for network neutrality? 

 

 

Table of Contents 

 

 

Avoiding the Centralized Government of Communications .............................................. 1 

Is there a place for network neutrality?....................................................................... 1 

Table of Contents ........................................................................................................ 1 

1. Thesis and Scope of the Paper ................................................................................ 2 

2. Recent Experience of Telecommunications Regulation ......................................... 9 

3. The Traditional Rationale for Regulating Carriers ............................................... 14 

4. The Challenge to the Twentieth Century Rationales for Regulation .................... 17 

5. What is Net Neutrality and does it Matter? .......................................................... 23 

6. Is there content to the concept of Network Neutrality? ........................................ 28 

a) Affected with the public interest ....................................................................... 30 

b) The Internet as a platform for innovation ......................................................... 34 

c) The Internet as a Platform for free speech ........................................................ 40 

d) There never was net neutrality .......................................................................... 42 

7. Conclusions and Recommendations ..................................................................... 44 

Annotated Bibliography .................................................................................................... 49 

The end to end (e2e) principle .................................................................................. 49 

Net Neutrality............................................................................................................ 51 

Price Discrimination ................................................................................................. 51 

Technical Discriminations ........................................................................................ 53 

Advocates of Net Neutrality ..................................................................................... 53 

Skeptics of the need for Network Neutrality Legislation ......................................... 55 

Evidence of the Market Power that May be exercised by Broadband Carriers ........ 56 

Remedies? ................................................................................................................. 56 

Policy ........................................................................................................................ 58 

Legislation................................................................................................................. 58 

 

 

The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc
The%20great%20advances%20of%20civilization%20v.1.4.doc


Avoiding the Centralized Government of Communications: Is there a Place for Network 

Neutrality?  Timothy Denton, BCL, LLM 

 2 

 

 

“The great advances of civilization, whether in architecture or painting, in science or in 

literature, in industry or in agriculture, have never come from centralized government.” 

– Milton Friedman (1912-2006) 

 

 

1. Thesis and Scope of the Paper 

 

The appropriate treatment of public utilities, monopolies, and companies large enough to 

exert market power, is not a problem for the collectivist. For the believer in the 

superiority of governmental action, ready reliance on state ownership, failing which, 

strong regulation of price and conditions of service, are normal and desirable. 

 

For the devotee of free markets, however, the appropriate treatment of organizations 

having market power will always be vexing. If one acknowledges that markets can be 

distorted by the absence of strong competition, then the free-marketer is forced to 

consider ways of intervening in the market that run counter to his liberal instincts. By 

liberal I mean inclined to be non interventionist and for free trade.  

 

A new school of thought is gaining pre-eminence in the field of economics. This view 

holds that competition always exists for the market even if little is visible in the market. 

Whatever problems that market concentration, discriminatory pricing, and the ability to 
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exercise market power present are – by definition – eliminated, in the sense that, though 

they may exist, they are not problematical in the long run for the advance of consumer 

welfare. The approach, which labels itself the public choice school of economic thought, 

assumes away the existence of a problem that needs palliating or remedying.  

 

Public choice theory is a school of economics that subjects the actions of the state to 

economic analysis, in particular, it explores the incentives that motivate officials and 

electors to behave in ways that may be against the public interest considered broadly but 

which are rational to pursue in the circumstances: log-rolling, subsidies, rent-seeking, and 

other behaviours in which ministers, officials, and lobbyists engage, and which voters in 

effect frequently support. Instead of starting with the premise that market failure justifies 

government intervention, the public choice school looks more sceptically at the 

incentives that motivate the various actors within and around government to produce the 

results we see. George Stigler, James Buchanan and William Niskanen are but three of 

dozens of economists whose names are associated with this school of thought
1
. 

 

Telecommunications policy is undergoing a wave of dissatisfaction with the previous 

theory of how the public good is to be achieved, since so much of the theory depended 

upon the efficacy of government regulation. A good recent example of the state of 

thinking from sceptics of regulation is given in Bruce Owen’s “The Net Neutrality 

                                                 
1
 See for instance “Public Choice Theory” in Wikipedia http://en.wikipedia.org/wiki/Public_choice_theory 

or  Jane Shaw’s article on Public Choice Theory in The Library of Economics and Liberty (online) at 

http://www.econlib.org/library/Enc/PublicChoiceTheory.html 
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Debate: Twenty Five Years after US vs. AT&T and 120 Years after the Act to Regulate 

Commerce”
2
, whose core proposition is that: 

 

“The long-run interests of consumers arguably are better served by unregulated 

(and therefore hopefully shorter-lived) monopoly than by regulated (and therefore 

likely semi-permanent) monopoly.”
3
 

 

Consequently, while many legal thinkers are engaged in trying to figure out what rules 

are appropriate for network owners, and where anti-discrimination rules should or should 

not apply, and whether such anti-discrimination rules can appropriately be captured in 

statute, sector-specific regulation, or even by competition-policy, the discourse of power 

may now have shifted to whether any form of anti-discrimination rule is appropriate. The 

proponents of unfettered market freedom are asking us to make the bet that the evils 

associated with market power cannot endure, and that the evils associated with 

government regulation of market power are permanent and more debilitating. While I do 

not agree that this view is, on balance, the best one, I see it as an honest argument based 

on prudential judgment of the real world. 

 

In other words, the issues to be discussed are not confined to how anti-discrimination 

rules should be selected to preserve core advantages of the Internet, which is what I take 

the net neutrality debate to be about. Rather, the issue has shifted to whether any form of 

regulation over the telecommunications sector is appropriate, including especially 

                                                 
2
 Of the John M. Olin Program in Law and Economics, Stanford Law School, Working Paper No. 336, 

February 2007, available at http://ssrn.com/abstract=963623 
3
 Ibid., at p. 11 
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controls or prohibitions on the myriad forms of discrimination that are possible when a 

network owner wishes to engage in them. I state this on the basis of citations from the 

Montreal Economic Institute and other economists of that school, which shall be 

presented shortly. 

 

The criticism that I make of this approach is that other values are engaged in the debate. 

The economic arguments of the public choice school are not wrong; they are incomplete, 

having regard for the uses to which society puts communications networks. A partial 

truth advanced as a total truth becomes a serious error. It is right for economists to be 

concerned with the ability of actors in the telecommunications markets to respond rapidly 

to changing technological conditions by raising prices and finding new niches to exploit. 

It is right to assert that consumers, not producers, define markets. It is right to claim that 

telecommunications regulation has lagged the relevant developments, by promoting 

competition in local telephone service when telephony itself, as an engineering idea, has 

been rendered obsolete by the Internet. It is right that regulators and lawmakers should be 

concerned with the legal and other privileges of some carriers over others. These include 

important legal privileges to cross private land, cut trees, dig up streets and fields, to 

allow or not allow others to use their support structures, and, less well understood, to 

manage and assign telephone numbers. It is right that policy lift its eyes from the coal 

face of regulation to the larger game. 
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Yet the larger game is not defined by just the ability of telephone companies to raise 

prices so that they can compete effectively in the video entertainment market with cable 

operators, important though that be for the players involved, and for consumer welfare.  

 

The full unleashing of competition for the whole telecommunications market, as the 

public choice school understands it, is highly desirable. It is beyond the scope of this 

paper to deal with all of what needs to be done in that regard. Certainly one should be 

concerned about timing, that is, with unleashing some players from all restraints while 

keeping the legal privileges of those same players intact. The privileges enjoyed by some 

players, but not others, include: 

a) authority to break up streets without municipal permission, to cut trees and 

remove impediments on private land, and to lay out infrastructure
4
; 

b) The exemption of liability for the content of messages
5
; 

c) authority to deny access to support structures until satisfactory terms are 

settled
6
; 

d) authority to assign telephone numbers or other identifiers to some only of the 

telecommunications players
7
. 

 

Ideas of net neutrality engage only a small set of the range of possible discriminations 

that may be exercised by carriers against other carriers, or against users of their networks. 

Indeed, the really large discriminations may be outside the scope of activities discussed in 

                                                 
4
 See sections 42 to 46. Telecommunications Act,1993, c.38 

5
 Ibid., s. 36. 

6
 Ibid., s.40 

7
 Ibid..s.46.1 
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this paper. I venture to say that the legal privileges assigned to telephone companies over 

the setting up of physical infrastructure are far more precious to the incumbent and far 

more important to an investor seeking entry into the game, than any other consideration. 

This is actually the physical layer, the stuff that is dealt with by back-hoes, trenches, 

poles and ducts. It was from the impossibility of duplicating facilities economically that 

the central conundrums of competition in telecommunications have emerged. 

 

The economics of physical infrastructure have always worked brutally in favour of those 

who already have built it and own it. Network neutrality concerns itself with a subset of 

telecommunications, largely consisting of services and access to networks for the offering 

of services. It is the bits, not atoms, portion of telecommunications. 

 

The net neutrality discussion asks the questions put by John Peha of the Carnegie-Mellon 

University at the recent 2006 Telecommunications Policy Research Conference
8
: 

 

“Can we limit how network operators discriminate in a manner that: 

 Prevents them from fully exploiting market power in ways that seriously harm 
users, and 

 Does not prevent them from using discrimination in ways that greatly benefit 
users?” 

 

I argue that 

1) there are at least some networks, or forms of communication,  that deserve the 

protection from the market power that carriers may choose to exercise; 

                                                 
8
 John M. Peha, “The Benefits and Risks of Mandating Network Neutrality, and the Quest for a Balanced 

Policy”,  Carnegie Mellon University, Presentation to the 2006 Telecommunications Policy Research 

Conference, September 2006, at http://www.cybertelecom.org/ci/neutralref.htm 
 

http://www.cybertelecom.org/ci/neutralref.htm
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2) that national jurisdiction over networks can be exercised to achieve some of the 

goals promoted by advocates of network neutrality. 

3) The more laissez-faire approach to competition being proposed will not obviate 

the problem of discrimination; indeed, it will become more acute as competition 

intensifies. 

4) Some form of decision-making, and a decision-maker,  will be required to rule on 

acceptable forms of discrimination, and which cannot be dealt with by statute 

alone, and  

5) That implies the need for a regulator in some form, able to deal with this problem 

effectively. 

 

 

This paper will not delve into a comparison of the efficiency of a sector-specific 

regulator, like the CRTC, versus a general market regulator, like the Bureau of 

Competition Policy, in making such decisions. It is sufficient for my purposes that there 

be a deciding mind: a non-market agency endowed with the power to make the 

appropriate judgments among different patterns of fact. Not all deviations from network 

neutrality are harmful, only some. But which? 

 

The answer is: I do not know, nor is it within the scope of this paper to discuss the issue 

below the level of principle. Rules against some forms of discrimination lie at the core of 

all telecommunications law. Great care must be exercised in framing what should or 

should not be the subject of rules against unjust discrimination or undue preference. My 
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goal is much more modest. It is an obvious rejoinder to some statements about the nature 

of competition which, though well considered, and largely right, have the effect of 

assuming away the problem. I argue that much more is at stake in the health of 

communications networks than can be compassed by a purely economic discussion about 

the rights of carriers to exploit their advantages, and of their potential or actual rivals to 

try all means to oppose them. Any proposed approach to competition that ignores the 

many other factors at stake in communications besides competition in network 

deployments will fail, because a communications policy must satisfy the many other 

reasons we have communications networks at all.
9
 

 

2. Recent Experience of Telecommunications Regulation 

 

The recent experience in the United States and lately in Canada has seen a marked 

decline in the readiness of government to interfere in telecommunications markets, 

accompanied by a declining confidence in the legitimacy and effectiveness of state 

intervention in these markets.  

 

In the United States, the experiment in telecommunications competition that was 

supposed to have been launched by the 1996 reform of the Telecommunications Act has 

failed. The failure of the 1996 Act is correctly attributed to the successful battle that the 

large telephone companies fought through the Courts to stifle the competitors who leased 

facilities from them. The long-distance competitors that had been created by the 

divestiture of AT&T in 1984, such as AT&T and MCI, were dependent on the local 

                                                 
9
 This argument is extensively developed in Yochai Benkler, The Wealth of Networks, Yale University 

Press, New Haven and London, 2006 
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telephone companies for access to their customers. A combination of adverse legal 

judgments and increasing indifference at the federal regulatory agency led to the decline 

of the ability to compete through leased facilities, and thus led to the sale of these 

companies to their incumbent local exchange carrier (ILEC) competition.
10

 

 

Briefly, the US Telecommunications Act of 1996 was predicated on the view that 

incumbent carriers, those who were formerly monopolies in a given territory, would have 

a permanent obligation to make available to their competitors elements of their networks, 

at regulated prices. The use of these network elements would allow competitors (which 

are called Competitive Local Exchange Carriers, or CLECs) to offer services in the 

territories of their rivals, the incumbent local exchange carriers, or ILECs. The 

justification for the regulated opening of network elements to the use of other companies 

was that Congress believed that it would be uneconomical for any competitor to replicate 

these facilities for himself. Thus a competitor could lease facilities at a wholesale price 

from the incumbent and seek to provide retail service to its end customers.  

 

Under this policy, by 2001, the CLECs had invested some $US64 billion in their own 

networks. By 2003 they were serving 13.6% of US residential customers and 24.3% of 

business lines nationwide. The incumbent telephone companies pursued a coordinated 

and aggressive political strategy of appealing the 1996 Telecommunications Act, and 

                                                 
10

 MTS-Allstream Submission to the federal government in relation to the Policy Directive to the CRTC 

under section 8 of the Telecommunications Act, August 16 2006, Appendix A, Lee Selwyn and Lee 

Golding, “Avoiding the Missteps made South of the Border: Learning from the US experience in 

Competitive Telecom Policy” found at  

http://strategis.ic.gc.ca/epic/internet/insmt-gst.nsf/en/sf08689e.html under “MTS-Allstream” and then 

“Appendix”. The analysis draws on this submission, which is broadly consistent with many other sources 

on recent US telecom regulatory history.  

http://strategis.ic.gc.ca/epic/internet/insmt-gst.nsf/en/sf08689e.html
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rulings made under its authority. They won significant victories. These had the effect of 

gutting the efforts of the Federal Communications Commission (FCC) to allow leased 

access to the facilities of the large incumbents, which was one of the two essential pillars 

of the Act’s approach to competition. The other was the encouragement of facilities-

based competition. 

 

The case in question was US Telecom Association v. Federal Communications 

Commission, 359 F3
rd

 354 (D.C. Circuit 2004) known as USTA II. The US Attorney 

General had to decide whether to appeal the decision of the federal court which had ruled 

against the key element of the leased facility strategy being pursued by the CLECs, 

backed by the FCC. The Attorney General declined to make that appeal, under intense 

lobbying from all sides of the debate, in the early months of 2004.
11

 

 

The effect of that decision was immediate. Investment capital dried up for the CLECs. 

The two major CLECs, MCI and AT&T, were bought by the companies with which they 

had been competing
12

. 

 

In Canada, the trend is similar.  Since 1997, the federal regulator, the CRTC, has 

favoured local voice competition through rulings promoting leased access to the facilities 

of the incumbents.
13

 This approach has required extensive regulatory action to make it 

                                                 
11

 An article in Communications Lawyer vol. 22, No. 2, Summer 2004 discusses the to and fro in the 

Courts, “The USTA Decisions and the Rise and Fall of Telephone Competition”, at 

http://www.abanet.org/forums/communication/comlawyer/2004/summer04.pdf 
12

 The account is drawn from the Lee Selwyn and Helen Golding submission cited above in footnote 3. It is 

broadly consistent with other sources. 
13

 See Review of regulatory framework, Telecom Decision CRTC 94-19, 16 September 1994 (Decision 94-

19) and more specifically, Local competition, Telecom Decision CRTC 97-8, 1 May 1997 (Decision 97-8), 

http://www.crtc.gc.ca/archive/ENG/Decisions/1994/DT94-19.HTM
http://www.crtc.gc.ca/archive/ENG/Decisions/1994/DT94-19.HTM
http://www.crtc.gc.ca/archive/ENG/Decisions/1994/DT94-19.HTM
http://www.crtc.gc.ca/archive/ENG/Decisions/1997/DT97-8.HTM
http://www.crtc.gc.ca/archive/ENG/Decisions/1997/DT97-8.HTM
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work, since local competition involves many points of contact between the incumbent 

and its would-be competitors in shared facilities.  

 

Under the new Conservative government, a vigorously pro-market Minister of Industry is 

waging a de-regulatory battle with a reluctant federal regulator, the CRTC. The Minister 

issued a draft policy directive to the CRTC on June 13, 2006. The import of the directive 

was to call upon the CRTC to review its policy whereby telephone cable operators were 

required to lease “non-essential” facilities to independent Internet Service Providers 

(ISPs).
14

 These facilities are in fact the high-speed Internet access facilities that 

customers naturally want, and which carriers have no particular incentive to offer to those 

competitors who lease carriers’ facilities.  

 

Speaking before the House Commons Standing Committee on Industry, Science, and 

Technology
15

, the Minister said: 

 

 “For the first time in the history of this country, we are issuing a policy direction 

to the CRTC to remind it that Canada is a capitalist country, a country of freedom, 

and that regulation must be as limited as possible, to allow market forces to play 

                                                                                                                                                 
where the Commission established the regulatory framework allowing for local competition, creating 

opportunities for Competitive Local Exchange Carriers (CLECs) to enter the market in competition with 

Incumbent Local Exchange Carriers (ILECs). 

14
 Order under Section 8 of the Telecommunications Act – Policy Direction to the Canadian Radio-

television and Telecommunications Commission  Gazette Notice, Vol. 140, No. 24, June 17, 2006 

http://canadagazette.gc.ca/partI/2006/20060617/html/regle5-e.html  

 
15

 Standing Committee on Industry, Science and Technology, Evidence Number 27, Tuesday, November 7, 

2006, appearance of the Minister to discuss the main estimates,  is available in an edited form at 

http://cmte.parl.gc.ca/cmte/CommitteePublication.aspx?SourceId=184137  

http://canadagazette.gc.ca/partI/2006/20060617/html/regle5-e.html
http://canadagazette.gc.ca/partI/2006/20060617/html/regle5-e.html
http://cmte.parl.gc.ca/cmte/CommitteePublication.aspx?SourceId=184137
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out, particularly in telecommunications. Businesses in this sector around the 

world are free to set their prices and provide their services.”
16

 

 

 

Telecommunications industries are in fact not completely free to set their prices in most 

regimes throughout the world, and telecommunications regulatory regimes throughout the 

world have been created to constrain the profits and market behaviour of 

telecommunications carriers.
17

  The regulation of interconnection charges for carriers 

with significant market power is carried out in all OECD jurisdictions, and most usually 

by the telecommunications regulator rather than the competition policy authority.
18

 

 

Governments of a more market-oriented bent have grown impatient with the leased 

facilities approach to competition in the United States and Canada, and with the intense 

regulatory activity and lobbying that has accompanied it. As we shall see below, new 

ideas about competition, how it works, and what it means, are shaking up the 

assumptions that governed the creation of the US Telecommunications Act of 1996
19

  and 

the 1993 Canadian Telecommunications Act.
20

 

 

 

                                                 
16

 In exchange with M.  André Arthur, M.P., after 17:00 
17

 OECD, Directorate for Science Policy and Industry “Telecommunications Regulatory Institutional 

Structures and Responsibilities”, 11 January 2006. See section 4.5 and Table 10 “Price Regulation” in 

particular. Found at  http://www.oecd.org/department/0,2688,en_2649_34225_1_1_1_1_1,00.html  
18

 Ibid. at section 4.2, Table 7. 
19

 47 USC § 25 
20

 S.C. 1993, C. 38,  Telecommunications Act 

http://www.oecd.org/department/0,2688,en_2649_34225_1_1_1_1_1,00.html
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3. The Traditional Rationale for Regulating Carriers 

 

The habit of regulating telecommunications carriers has arisen because of the economics 

of replicating and competing in the infrastructure business has proven impossible except 

in the most special of conditions. The conclusion that has been generally arrived at 

through the course of the twentieth century was that competitive entry was impossible, 

owing to the very large costs of establishing a network, and the unlikelihood of a 

competitive entrant seeing a profit at any stage, particularly if the dominant or incumbent 

carrier could selectively lower prices for a time, until the entrant went bankrupt, and then 

resume pricing as he wished. The fear that the carrier could extract economic rents was 

generally considered to be the main rationale for economic regulation of services and 

interconnection. By “services” I generally refer to offerings to non-carriers, and to 

“interconnection” I refer generally to terms on which other carriers might exchange 

traffic. 

 

The assumptions that have led to the universal belief in the need to regulate 

telecommunication enterprises have been challenged by two major sources, one 

intellectual, and the other factual.  

 

On the intellectual front, the prestige of the strongly free-market economists Milton 

Friedman, Ludwig von Mises and Friedrich Hayek, and the visible triumph of market-

oriented ideas in the fall of communism, has led many economic think-tanks to question 

the efficacy of economic regulation. The assumption that economic regulation will be 
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needed forever, as long as telecommunications carriers exercise market power, is being 

challenged.
21

  

 

The second source of this confidence is the evident transformation wrought by computers 

in every domain of existence, and in particular, communications. It is widely believed on 

reasonable grounds that competition is becoming more likely as the costs of entry are 

reduced in various telecommunications markets, as the prices of microprocessor-driven 

devices continue to plummet. Microprocessors in general and the Internet Protocol in 

particular, have enabled formerly special-purpose networks, such as cable television, to 

become much more flexible in the uses to which they could be put. Indeed, the 

competitive threat offered by the cable industry to the telephone company dominance of 

telecommunications is very serious. Each player has considerable advantages over the 

other. Cable television has massive bandwidth, but before the Internet Protocol era had 

very limited switching ability. Telephone companies have perfected the science of 

switching but have been saddled with a copper loop with distinctly lesser bandwidth than 

the high-capacity pipes of the cable industry. Cable infrastructure is directed to serving 

residential customers, while the telephone company serves business and downtown areas 

much more than does the cable industry. And so on. 

 

The revolution in affairs brought about by the spread of the personal computer, and the 

growth of the World Wide Web, has caught these players by surprise as much as it has 

everyone else. The personal computer placed both the intelligence and the cost of keeping 

                                                 
21

 Typical comments of this school could be found at the Cato Institute’s wepage on open access regulation, 

at http://www.cato.org/infopolicy/netregulation.html  

http://www.cato.org/infopolicy/netregulation.html
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abreast of change at the edge, with the user, rather than in the centre, with the network 

owner. The computer instructed younger generations in new habits and expectations of 

what might be achieved or enjoyed through communicating devices
22

. By the same token,  

the end user constantly must upgrade both equipment and skills to stay apace of change, 

which is not the business model that characterized telephony for most of the twentieth 

century. 

 

The Internet changed everything in communications. To be more precise, it has changed, 

or is in the process of changing, the fundamentals of the signalling processes and 

architectures used by both telephone and cable companies. It has led to a radically 

changed assumption of where intelligence and power would lie, by pushing machine 

intelligence out to the user and radically increasing the kinds of product and service that 

could be delivered over communications media. It has spawned new business models, of 

which Amazon and eBay are examples. It has allowed people of similar interests to find 

each other across the span of continents and time-zones. It has generated blogs, You-

Tube, and Google, among others. More importantly, it has engendered much more active 

and dispersed participation by people in public debates. In short, it has given many tens 

of thousands of people “voice”, the wherewithal to communicate independently of large 

media organizations, and the confidence that, though they may be a minority on any 

given topic, they are not alone, that other intelligent people also think as they do. In the 

capitalist system, the great twentieth century pyramids of central control and central 

planning were the telephone system and the broadcasting system. They are now in peril.  

                                                 
22

 Peer-to-peer file sharing is an obvious example of a generational change in how music is found and 

enjoyed. 
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The issue for statesmen is how best to allow these economic organizations to adapt to the 

competitive challenges they face. The strong market proponents are inclined, as we have 

seen, to liberate carriers from their long-standing common carrier obligations, and to 

endure a period of real uncertainty while market forces are allowed to play out much 

more robustly in the expectation that the end state will be greater consumer welfare. By 

contrast, the network neutrality discussion seeks by its nature to broaden the set of 

considerations of what can become a purely economic and competition-oriented 

discussion. Network neutrality serves to undermine the power of the centrally-planned 

communications architectures to shape debate, control outcomes, and expand their 

influence indefinitely. In that regard, both liberals and conservatives have a common 

interest in understanding what is at stake. This is not a discussion that divides necessarily 

along partisan lines. 

 

4. The Challenge to the Twentieth Century Rationales for 
Regulation 

 

The confident belief that economic regulation must retrench and refocus, and that market 

forces must be allowed a much more significant role, challenges our traditional ideas of 

monopoly and the intellectual foundations of regulation. In this context, it is fitting to 

present the arguments made by the Montreal Economic Institute, because the chief driver 

of change in telecommunications policy in this country is the current Minister of 



Avoiding the Centralized Government of Communications: Is there a Place for Network 

Neutrality?  Timothy Denton, BCL, LLM 

 18 

Industry, who has sat on its Board of Directors
23

, and there the confidence in the newer 

ideas about markets is seen at its purest. 

 

A publication of the Montreal Economic Institute, entitled “Do we still need to regulate 

telephone services?” by Valentin Petkanchin, forcefully addresses the new and the old 

conceptions of monopoly.
24

 

 

Paraphrasing the opening arguments, the older view of monopoly is considered to be a 

distortion of an ideal of the market, where many small suppliers compete among 

themselves. 

“In this approach, there was one case in which monopoly was deemed to be 

unavoidable and where, therefore, regulation (or nationalization) was warranted: 

the case of so-called “natural monopolies”. A natural monopoly is an industry (or 

firm) in which, because of wide-ranging economies of scale, the average cost of 

production decreases until market demand is entirely satisfied. If a firm is a 

natural monopoly, however, it can outcompete all others. The state, the theory 

argued, must prevent such a monopoly from charging a higher price than the price 

that would prevail in a perfectly competitive market. 

 

“The second conception of competition is more realistic, and more important in 

contemporary economics: more than an end-state, competition is viewed as a 

                                                 
23

 From a biography available from the website of the Prime Minister’s Office   
http://www.pm.gc.ca/eng/bio.asp?id=55 
24

 http://www.iedm.org/main/publications_en.php and 

http://www.iedm.org/main/show_publications_en.php?publications_id=67  

http://www.iedm.org/main/publications_en.php
http://www.iedm.org/main/show_publications_en.php?publications_id=67
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process where entrepreneurs have to make guesses about the future and engage in 

risky investments. In this perspective, concentration may indeed limit consumer 

gains in the short run, but increase them even more in the longer term. The market 

itself is better equipped than government entities to determine which degree of 

concentration is in the best interest of consumers. A new entrant will sometimes 

face high investment costs, but breaking into the market remains possible if there 

are no legal barriers.”
25

 

 

Mr. Petkanchin proceeds to examine the regulatory actions of the CRTC, and finds them 

wanting. 

 Competition for the market is the relevant criterion, not the amount of 

competition in the market; 

 The regulator seeks to prevent the telephone companies from engaging in targeted 

pricing, which might have the effect of making market entry impossible for 

others; 

 Competition for the market maintains a competitive process even when 

competition in the market seems limited; 

 Consumers, not producers, define markets. They may regard things produced by 

very different technologies (snail mail and fax, for example) as close substitutes, 

and they may also regard things produced by similar technologies (scanners and 

digital cameras, for example) as distant substitutes. 

                                                 
25

 Ibid, at page 1 
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“Accordingly, while competition in some sectors of the telecommunications markets may 

seem soft, there is a lot of competition for the market from those who would use new 

technologies or those who would use existing technologies in new ways.” 
26

 

 

The position paper of Mr. Petkanchin boldly takes issue with the way regulation of 

telecommunications has been carried out in Canada by challenging the thesis that the 

regulator ought always to be concerned about discrimination by the carrier in favour of 

itself.  

 

The economic concepts advanced by the Montreal Institute of Economics represent a 

trend in thinking about competition shared by many economists and thinkers
27

, though by 

no means all.  

 

The argument of the Montreal Institute is set forth in similar terms in Neil Quigley’s 

Commentary for the C.D.Howe Institute, “Dynamic Competition in  

Telecommunications: Implications for Regulatory Policy”
28

 In brief, it asserts that higher 

prices may be present when there is competition for the field than when there is 

competition in the field.  

“Higher prices are needed to compensate the service provider for the fixed (and often 

sunk) costs of investment to develop and implement the technology and infrastructure 

                                                 
26

 Ibid., at page 2 
27

 Economists such as George Stigler, Richard Posner, Friedrich Hayek, and others are referred to in the 

references to the Petkanchin article. The references are found at 

http://www.iedm.org/uploaded/pdf/may2004references.pdf  
28

 Quigley, N. (2004), "Dynamic Competition in Telecommunications," C.D. Howe Commentary, no 194, 

February, available at: http://www.cdhowe.org/pdf/commentary_194.pdf. 

http://www.iedm.org/uploaded/pdf/may2004references.pdf


Avoiding the Centralized Government of Communications: Is there a Place for Network 

Neutrality?  Timothy Denton, BCL, LLM 

 21 

associated with the service. Prices are high enough to provide returns that will cover 

these costs actually benefit consumers, since potential entrants will then have the 

incentive to develop the new technologies that will enable them to supplant the 

incumbent and offer consumers better products or services.”
29

 

 

I take issue with the policies of the Canadian Telecommunications regulator, the CRTC, 

insofar as the Commission has concerned itself with the numbers of competitors in the 

market, rather than with the amount of competition for the market. Thereby the regulator 

has not paid sufficient attention to the regulated incumbents’ needs to make substantial 

long-term investments in order to provide new services.
30

 The article contrasts the failed 

attempts to introduce local telephone competition through the leasing of incumbents’ 

facilities, often at regulated prices, with the much more effective threat of the cable 

companies introducing VoIP telephony. It criticizes the regulator for maintaining 

excessively low residential rates, based on the notion that there is not enough competition 

in local voice telephony.
31

 

 

The author of the Commentary correctly points out that the advent of VoIP technology 

dissociates the ability to have telephone service from the need to rent an access line from 

a telephone company. Any transmission medium can support an Internet access service. 

Likewise, the current disadvantage of the incumbent telephone companies is their 

inability to offer video entertainment services across the current wires, for want of 

necessary bandwidth. Their bandwidth can be augmented by a number of technologies, 

                                                 
29

 Ibid., at page 7 
30

 Ibid., at page 13 
31

 Ibid., at page 16 
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including DSL, which is a software upgrade to existing copper loops, installing optical 

fiber directly to the home, or installing radio-based access.  

 

Similarly, cable companies need to deploy new or improved facilities to offer customers 

telephone service competitive to the incumbent telephone companies, and this too 

requires substantial investments for which there must be a return. 

 

The approach to telecommunications regulation made by these economists is concerned 

with the dynamic efficiency of the market under conditions of rapid technological 

change. It has much to recommend it. It focuses on competition as a discovery process, 

considers markets from the point of view of change rather than constancy, avoids 

obsession with static definitions of the market, such as voice telephony, and directs 

thinking about the whole game: video entertainment, telephony, and anything else that 

can be communicated across electronic transmission media. It correctly points out that 

market entry into voice communications is an anachronism.  

 

As such this approach to technological change makes an important contribution to 

understanding markets and to seeing how regulation can hinder appropriate responses by 

a rearward-looking concern for categories of services that time is passing by. 

 

It also explains why, in the current environment, when a Minister of the Crown is, as I 

infer, imbued with such an approach to telecommunications, the arguments for and about 

net neutrality might seem completely irrelevant. The discussion of net neutrality, why it 
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should or should not exist, in relation to which networks, or towards which actors, or 

services, is likely to be lost in the heat of debate. The proponents of net neutrality are 

likely to be mistaken for defenders of the status quo when in fact they are looking out for 

the obvious implications of increased powers being assigned to the large incumbents as 

the latter anticipate a future in which they could possibly be eliminated.  

 

5. What is Net Neutrality and does it Matter? 

 

The net neutrality discussion engages broader issues than just the appropriate responses 

of policy to allow companies to adapt to technological change in a condition of dynamic 

uncertainty, important though these be. The net neutrality debate accepts the reality of the 

changes that the Internet is bringing to the businesses of communications and the 

regulation thereof. Net neutrality is not some ploy of the skilled practitioners within the 

regulatorium
32

 to maintain obsolete regulatory conceptions and revenue streams. To the 

contrary, the advocates of net neutrality discussion seek to preserve some fundamental 

values of free speech, innovation in services, and the convenience of the public, while the 

carriers adapt and compete. 

 

The net neutrality debate is essentially about prohibited and permissible forms of 

discrimination that carriers may exercise in relation to various forms of traffic 

across their networks. Discrimination is carried out by carriers in many ways both legal 

and beneficial, socially technically or economically. The debate also raises the 

                                                 
32

 Bob Frankston claims to have invented the term “regulatorium” in his blog piece of November 2, 2005 at 

http://www.satn.org/archive/2005_10_30_archive.html . His basic point is that mindset of the  

regulatorium, the adepts of telecom regulation, are predicated on managing scarcity when the computer 

revolution has largely abolished it. 
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possibility, in an environment where regulatory constraints are loosened, that carriers can 

concentrate powers in themselves as against other producers and consumers of 

electronically-delivered services. Such a concentration of power in the carriers, vis-à-vis 

others who use their networks, can go against other important values and interests that 

transcend the immediate problems of technological adaptation by the large carriers. 

 

Since the discussion about network neutrality is a way of raising the issue of appropriate 

and hurtful forms of discrimination, it is important to establish that Canadian 

telecommunications law, in keeping with other American and most British-derived 

jurisdictions: 

 Establishes a sector-specific regulator and  

 Requires him to concern himself, in part, with discriminations made by carriers. 

 

The legal injunction against unjust discrimination is a foundational aspect of 

telecommunications regulation in Canada. The law
33

 states: 

27. (2) No Canadian carrier shall, in relation to the provision of a telecommunications 

service or the charging of a rate for it, unjustly discriminate or give an undue or 

unreasonable preference toward any person, including itself, or subject any person to an 

undue or unreasonable advantage. 

 

The federal government’s Telecommunications Policy Review
34

, whose Final Report was 

published in 2006, considered that the blanket prohibitions against discrimination in the 

existing Act were too broad, and recommended changes. 

                                                 
33

 Telecommunications Act, S.C. 1993 c.38 
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Recommendation 3-12  

There should be no prohibition on price differentiation and targeted pricing unless they 

are part of a practice that is determined to be anti-competitive conduct.  

The Panel believes the broad prohibitions of ss. 27(2) against unjust discrimination and 

undue or unreasonable preferences are much too general and rely too greatly on the 

regulator's discretion. Potential problems and abuses should be specifically identified and 

measures should be designed as narrowly as possible to target them adequately. As a 

separate matter, the requirement in ss. 27.(1) for rates to be just and reasonable is an 

attempt to balance the interests of customers as a body on the one hand with those of a 

service provider on the other hand. While appropriate in a monopoly environment, this 

provision has run its course and should be replaced by reliance on competitive market 

forces where possible and by explicit constraints on price increases otherwise. In the 

Panel's view, both ss. 27(1) and 27(2) should be removed and replaced by more specific 

measures to address carefully defined issues and problems.35 

 

“Carefully defining the issues and problems” is what the net neutrality discussion is 

trying to do. It is not the purpose of this paper to describe or envisage all the measures of 

unjust discrimination or undue preference that might be engaged in, or even that reduced 

set of problematical practices that might exist according to the newer theories of 

economic competition. 

 

                                                                                                                                                 
34

 Government of Canada, Department of Industry, Telecommunications Policy Review, Final Report, 

2006, at http://www.telecomreview.ca/epic/internet/intprp-gecrt.nsf/en/h_rx00054e.html  

 
35

 http://www.telecomreview.ca/epic/internet/intprp-gecrt.nsf/en/rx00057e.html 
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It is sufficient to point out that instances of unjust or undue discrimination will exist, that 

some mind will need to make decisions about them, that inevitably a statute is unlikely to 

capture every form of offence and prohibited conduct, without the assistance of 

interpreting minds, and so the problem of discrimination is not going to be defined out of 

existence. The Telecom Policy Review calls for “more specific measures to address 

carefully defined issues and problems”. In that sense, the TPR and the older 

Telecommunications Act are of one mind that there will be problematic issues of 

discrimination. 

  

I am nevertheless asserting that a contradiction exists between any notion that 

discrimination might be unlawful and socially damaging, and the underpinnings of the 

new approach to competition. This contradiction would persist even in the more nuanced 

model of unwanted discrimination envisaged by the Telecommunications Policy Review 

and the vision of competition so ably described by Mr. Petkanchin of the Montreal 

Institute. 

 

The Minister of Industry has recently introduced
36

 a bill to amend the Competition Act.
37

 

Its effect is to allow the Competition Tribunal to impose special fines on 

telecommunications carriers for actions found offensive under s. 78 of that Act, which are 

called “abuses of dominant position”. Though this approach to competition regulation is 

at least helpful, it remains to be seen whether the list of offences in section 78 of the 

Competition Act will be sufficient to capture the forms of discrimination that may prove 

                                                 
36

 On December 7, 2006 
37

 House of Commons, Canada, Bill C-41, An act to Amend the Competition Act,  
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injurious. As this paper is not concerned with the respective merits of the Competition 

Act and the Telecommunications Act to regulate unjust discrimination and other offences 

against net neutrality, I will let the matter drop. 

 

 The dynamic approach to markets proposed for Canadian telecommunications, as 

opposed to the actual provisions of available laws, tends to dismiss the problems of 

market power and thereby of net neutrality. It is fair to state that the freedom to use the 

networks for various purposes is not the focus of its concerns. It is difficult to understand 

what constitutes “unjust discrimination” and “undue or unreasonable advantage” in the 

light of the new theory, since in effect, the theory is not concerned with the broader social 

purposes for which communications networks are established. Self-preference is assumed 

not to be a problem or, if a problem, something that the market will work out more 

effectively than the regulator. There are elements of the theory that seem to promise the 

consuming public a time of higher prices before we pass on to the period of greater 

consumer welfare brought about by higher prices, which induces more effective 

competition. Looked at from the point of view of discrimination and self-preference, it 

leaves the proponents of this theory open to the accusation that no self-preference by a 

carrier can ever be harmful in the long run.  Even if harmful to some people in the short 

run, the practices of self-preference by carriers should be endured for the sake of the 

superior consumer welfare that will emerge as a result of the dynamic process of 

competition. The argument has a slightly Leninist overtone, that the worse things get, the 

better for the inevitable revolution – in consumer welfare. More practically, despite its 

evident attractions as a means of shaking up the regulatory universe, the theory is an 
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incomplete view of what society wants and needs out of communications networks. I will 

now proceed to address those issues. 

 

6. Is there content to the concept of Network Neutrality? 

 

 

Network neutrality is the dressing up in new clothes of concepts and concerns that are 

endemic to networks of communication. They are notions of common carriage and the 

carrier’s obligations of non-discrimination except for reasons approved by the regulator. 

  

This paper accepts the assertion made by Tim Wu
38

 that the main point of future 

telecommunications law should be the nature of the anti-discrimination regime it requires 

or allows, and that, in his words, “The main challenge for regulators will be getting the 

anti-discrimination rules right.” 

 

 

In brief, it is not necessary to specify fully what network neutrality rules, concepts or 

procedures may be called for. I expect they will involve complex determinations of fact 

and policy. How these determinations shall be made is an important question, but this 

paper does not propose to make specific proposals in that regard. The objective of this 

paper is to raise some considerations that would favour retaining common carriage 

obligations in policy and law.  How the law, the markets or society should handle net 

                                                 
38
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neutrality is an open question. This paper will try to make some sensible observations 

about how we may usefully think about discrimination by carriers in an Internet era.  

 

The necessary shift in regulatory attention called for by the new ideas of competition 

does not obviate the discussion of discrimination by carriers: it intensifies it. The social 

purposes for which we use communications networks, and in particular the new ways of 

doing things made possible by the Internet, have important implications for how far the 

purely economic struggle between carriers can be allowed to contravene the interests of 

those who use their networks. 

 

The public choice school of economic thought is going to run headlong into the anti-

discrimination ethos of the Telecommunications Act. Any regulatory commission, being a 

creature of statute, will be conscience-bound to apply its prime directive. Some sections 

of the Telecommunications Act, such as the policy objectives section
39

, leave plenty of 

room for interpretation. Others, such as those dealing with discrimination, are less easily 

circumvented. It is always open to the government to change legislation. Frequently a 

change of personnel is sufficient to launch a regulatory commission down a new path. 

Yet it is difficult to envisage the circumstances in which the public choice school of 

economic thought can completely prevail over the existing legislation. If the government 

seeks to remove the anti-discrimination provisions in new legislation, we shall see a 

decided turning away from a century of regulatory policy that treats carriers as common 

carriers. This may be the government’s intention. 

 

                                                 
39

 Telecommunications Act. R.S. c.38, at section 7  
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 The position I take is simple. The economic arguments put forward by the Montreal 

Economic Institute, and the important school of economic reasoning it represents, are 

incomplete. When devising telecommunications policy, it is necessary to bear in mind a 

number of competing considerations, drawn from different legal traditions or fields of 

knowledge. 

 

The three competing considerations I would like to mention are: 

 certain enterprises can be affected by the public interest,  

 the Internet as a platform for innovation, and 

 The Internet as a platform for free speech. 

 

a) Affected with the public interest 

 

The first consideration is the notion that networks can be affected with the public interest 

in ways that other forms of economic enterprise are not. This does not mean that every 

network is so affected, but it does assert that some are. Selecting the ones that need to be 

governed by anti-discrimination rules will be a decision requiring careful thought. 

 

Common carriers have been subject to rules of open access. The term “open access” in 

this context refers to a property regime in which owners of assets are denied some 

discretion in how their assets are to be used. This certainly characterizes the current legal 

basis of telecommunications common carriers in Canada, insofar as they are required to 
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offer services only in accordance with approved tariffs
40

 and they may not unjustly 

discriminate or give an undue or unreasonable privilege, the burden of proof of which 

falls upon them.
41

 

 

As Prof. Thomas Nachbar has pointed out
42

 in his address to the Telecom Policy 

Research Conference,  

 

“Open access has been implemented almost exclusively with regard to the delivery of 

undifferentiated services, such as carriage, or commodities, like water and electricity,  

and – unlike the inquiry into the root basis for government regulation of roads – 

there’s no mystery why. For a common carrier, the carrier’s cost of providing 

transport varies only with regard to a few specific characteristics of the shipment, 

mostly its size and weight.” 

Such an open access regime might make sense if the carriers were disinclined or not 

eligible to inquire into the economic value of packets they transport, for instance. Prof. 

Nachbar continues: 

“It should be self-evident by now that a communications network like the Internet is a 

prototypical candidate for traditional open access regulation.”
43

 

“Although market power has frequently received prominent rhetorical placement in 

open access regimes, market power has been neither a necessary nor sufficient 

                                                 
40

 Telecommunications Act, S.C. c.38, s. 25(1) 
41

 Ibid. at ss 27(2) and (4) 
42

 Thomas Nachbar “Open Access”, presentation to the 34
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 Telecom Policy Research Conference, 
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criterion for imposing open access regulation on an industry. Rather the inherently 

“public” nature of even privately owned transportation and communications networks 

has generally justified their regulation without benefit of economic reasoning, so long 

as they have been offered for use by the general public.”
44

 

 

Against this conception of public networks several forces are working. Principally they 

concern the inherent desire of any carrier rationally to discriminate among packets to 

extract the maximum possible economic value from them. The historical tendency of 

carriers to engage in complex price discriminations has been well documented by 

Andrew Odlyzko.
45

 A pound of coal is of less value than a pound of gold, and carriers 

have always understood this. Carriers rationally seek to charge prices based on the value 

of the cargo, rather than on its weight and size. The packetized nature of Internet traffic 

has not so far lent itself to complex pricing schemes, because the technology to inquire 

into the content of packets has been rudimentary. This is no longer the case. 

 

A telephone conversation can amount to no more than tens of thousands of packets, yet 

the price the market is willing to pay is not related to packet volume, or any such 

technical characteristic, but to the importance humans assign to voice communication vis-

à-vis all other forms of communication, and indeed, any other service or good. 

 

                                                 
44

 Ibid., at page 41 
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These technical forms of packet discrimination are discussed in Jon M. Peha, “The 

Benefits and Risks of Mandating Network neutrality, and the Quest for a Balanced 

Policy”, a presentation to the 2005 Telecom Policy Research Conference.
46

 As a 

Professor of Electrical Engineering, he speaks with authority to the technical realities: 

 

“Technology has emerged that will give network operators unprecedented ability to 

discriminate among network traffic based on sender, recipient, content, application, 

attached device, demographics, and many other characteristics. Network operators 

can use this information to selectively block traffic, degrade quality of service, and 

increase prices. This technology is not hypothetical or futuristic; it is here today, and 

equipment is being marketed explicitly for these purposes. 

 

“People following the network neutrality debate know that content and service 

providers like Google and Vonage may have to pay more if policy-makers do not 

limit discriminatory practices, but even network neutrality advocates are not 

discussing some important broader dangers. While it is obvious that an unregulated 

monopoly in last-mile broadband Internet access can bring monopoly prices to the 

broadband market, it is not obvious that an unregulated monopoly could have the 

ability and incentive to bring monopoly prices to every upstream market, including 

electronic commerce for any and all products, communications services like VOIP 

and videoconferencing, information distribution markets like video streaming and 

MP3 music downloads, on-line advertising, and network equipment, even when these 

markets are actually competitive. If perfect discrimination could be achieved, then the 

                                                 
46
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network operator could drive consumer surplus to zero in the broadband market and 

all upstream markets, meaning that all Internet users including consumers, content 

providers, and service providers would derive no value from the Internet. Network 

operators may even limit political discourse, at least as it pertains to their business. 

Luckily, perfect discrimination is not achievable, the equipment to support 

discrimination is not free, and duopoly competition in the larger markets will inhibit 

some of these practices, as should the fear of future actions from policy-makers. 

Nevertheless, there are real dangers that have been somewhat overlooked in the 

debate, including dangers that are not addressed under existing antitrust policy.”
47

 

 

The foregoing makes clear that there are at least some circumstances in which rules 

against unjust or undue discrimination, and the ability to enforce them, may present a 

better alternative than to trust entirely to unfettered market freedom for carriers to 

discriminate as they see fit, within the limits made possible by access competition. 

 

b) The Internet as a platform for innovation 

 

The second consideration has to do with the way that the Internet has been designed. This 

is essentially but not solely a technological argument. It asserts that, because the Internet 

has a quite specific design that allows for innovation from its edges or endpoints
48

, and 

because most of the innovation we have seen in computer-mediated markets has arisen 
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from the design of the Internet, that platform for innovation needs to be maintained. 

Lessig writes
49

: 

 

“The Internet is a communication system. It too has these three layers
50

. At the 

bottom, the physical layer, are wires and computers, and wires linking computers. 

These resources are owned. The owners have complete control over what they do 

with their wires or computers, or wires linking computers. Property governs this 

layer.  

 

“On top of the physical layer is a logical layer -- the protocols that make the Net 

run. These protocols are many, all chucked into a single box called TCP/IP. Their 

essence is a system for exchanging datagrams, but we miss something important 

about the system if we focus exclusively on the essence.  

 

“For at the core of this logical layer is a principle of network design. At the core 

of the Internet's design is an ideal called "end-to-end" (e2e). First articulated by 

network architects Jerome Saltzer, David Reed, and David Clark
51

, e2e says to 

build the network so that intelligence rests in the ends, and the network itself 

remains simple. Simple networks, smart applications.” 
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The Internet succeeded because it dissociated the economics of applications 

developments from the economics of physical networks. This is quite the opposite 

technical result achieved by the telephone system. Understood as an engineering concept, 

the telephone system requires exquisite central control and is rigidly adapted to only one 

or a few ideas of service, namely telephony. It has many virtues of technical consistency, 

a high degree of uniformity throughout the world, complete specification in established 

standards, and a universally organized numeric address space. Malleable and adaptive it 

is not. It is highly perfected to one task, and innovation in it is extremely difficult.
52

 

David Isenberg’s “The Rise of the Stupid Network” summarizes the key assumptions of 

the telephone system: scarcity of machine intelligence, dependence on voice traffic, 

scarcity of bandwidth, central control of all stages of the innovation process and the 

machinery used, and that the circuit-switched architecture of the past would continue to 

prevail. Ten years after Isenberg’s description of the telephone network, it has become 

clear to all that the circuit-switched architecture is on its way out, and Internet-based 

protocols, such as VoIP, will replace the older signalling architecture.  

 

At this point in the argument, it is appropriate to comment on the role of government in 

the creation and shaping of markets.  The triumph of the design idea called the Internet 

over the public switched telephone network, the PSTN, is an eloquent argument for the 

                                                 
52

 The contrast between the Internet’s design philosophy and telephony’s was described in David 

Isenberg’s “The Stupid Network” “The Rise of the Stupid Network” by David Isenberg, August 1, 1996  

http://www.rageboy.com/stupidnet.html   and  http://www.hyperorg.com/misc/stupidnet.html  
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kind of dynamic competition favoured by the economists in the public choice school. It is 

worth a moment’s reflection to consider that both systems now competing with the 

telephone industry were fostered by the actions and policies of governments. Cable 

television was originally a device for the improved distribution of broadcast television, 

and has been regulated and protected, as well as hindered, by broadcasting regulation for 

all of its life
53

. The Internet emerged as the result of contracts let by the United States 

Department of Defense, and TCP/IP was selected as the standard internetworking 

protocol by governmental fiat.
54

 These two architectures, one principally physical, and 

the other logical, are the bases from which competition in telecommunications have been 

made possible. Neither was the product of market-driven innovation alone.  

 

The actions of government in the past towards the cable television industry and the 

Internet are not somehow to be construed as arguing for or against the market. Rather, 

they illustrate the fact that government actions of various kinds can be the decisive shaper 

of architectures. Competition takes place in markets, but the boundaries and natures of 

those markets are not just affected by forces within those markets, but by architectures, 

laws and norms. Markets are not isolated, but rather integrated, into several different 

social and technical fabrics. 

 

                                                 
53

 The CRTC’s Broadcasting Distribution Regulations is proof enough of this proposition. See 

http://www.crtc.gc.ca/eng/LEGAL/BDU.HTM  
54

 The Internet Society publishes a fine history of the Internet, written by most of its originators, at 

http://www.isoc.org/internet/history/brief.shtml#Initial_Concepts As regards the original ARPANET, the 

compulsory transition to TCP/IP from NCP occurred in 1983. TCP/IP was made a standard within the US 

Department of Defense in 1980.  

http://www.crtc.gc.ca/eng/LEGAL/BDU.HTM
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Specific qualities of the Internet have played a decisive role in permitting innovation and 

new forms of competition in telecommunications. The design of the Internet freed 

developers to innovate at prices many investors could afford, by making it possible for 

people to write code, and offer services over networks, without offending the basic 

physical limits of the transmission system, or engaging in the multi-billion dollar 

investments characteristic of such transmission systems. Perhaps the most notable 

example is the World Wide Web, developed by Tim Berners-Lee. The software for what 

became the web was offered to the world from the CERN website. People downloaded 

according to their needs and tastes. Most important, no permission was ever required 

from the owners of the world’s telephone systems to do this. Though some technical 

matters were worked out with the Internet community, Berners-Lee never had to 

negotiate for years with the carriers because his invention did not affect the underlying 

carrier protocols, systems, or procedures.
55

 The more recent example of Skype, the VOIP 

program recently sold to eBay for billions of dollars, shows that the innovation-friendly 

architecture of the Internet continues to this day. File sharing programs, such as Napster, 

and lately Bit Torrent, have had similarly revolutionary effects on the ability of people to 

share cultural products. None was launched with permission from the underlying carriers. 

At one point, Vint Cerf, chief designer of the Internet Protocol, estimated that within 

months of its launch, Bit Torrent constituted 70% of all Internet traffic.
56

  

 

                                                 
55

 This is explained in John Naughton, A Brief History of the Future, London, Weidenfeld and Nicholson, 

1999, chapter 15, pp.229-252 
56

 Vint Cerf was speaking to the Freedom to Connect Conference in Silver Spring, Maryland, on April 30
th
 

2005, at which the author was present. In fact, from other sources, p2p file sharing traffic can exceed http 

web traffic by a factor of between two and ten. Figures are derived from traffic analysis in ISPs.  
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Speaking in terms familiar to the Internet, the applications layer rides on top of the 

transport layer.
57

 Owners of transmission media need not approve the offer of new 

applications because their networks are logically separated from them. Though traffic 

volumes of carriers are greatly affected by new technical possibilities, such as file sharing 

programs, innovations at the applications layer do not interfere with the basic workings of 

the transport and physical layers.  

 

The end-to-end argument originated in the desire not to optimize a network for any 

particular application, such as voice telephony, at the expense of some future application 

that would be harmed or prevented because the network had been constrained by design 

choices oriented to a particular application.  End-to-end was an engineering idea of the 

network that sought to prevent overspecialization of the design at the expense of future 

innovation. 

 

 The end-to-end argument may in its essence be a political argument for a certain type of 

empowerment of the end user and the innovator, against the network owners. Should 

design criteria of a network, if they support innovation and the empowerment of the end 

users, be protected in some way in telecommunications law? The answer depends on 

one’s appreciation of the role of the Internet in dispersing power throughout society and 

                                                 
57

 An illustrated guide to the layers and their functions in the protocol stack is given at “The Internet 

Illustrated”, Timothy Denton,  September 1999, a chapter in a report for the Asia-Pacific 

Telecommunications Ministers, known as ApecTel, called “International Charging Arrangements for 

Internet Services” 

http://www.tmdenton.com/pub/reports/index.htm    
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empowering certain actors who previously were unable to make themselves heard when 

the economics of production were unfavourable.  

 

What is the relation of innovation from the edges of the network to net neutrality? The 

issue again returns to one of lawful forms of discrimination. If the owners of transmission 

systems have complete authority to discriminate in favour of their economic enterprises 

and against whomsoever they please, their power to favour their chosen products or 

services against an innovator’s is complete. Indeed, it is difficult to see how their power 

over the transmission of ideas and the rate of innovation in software-dependent 

businesses could be contained, absent some rules against discrimination and some 

authority to apply those rules, or robust and non-collusive competition in transmission 

systems. 

 

c) The Internet as a Platform for free speech 

 

One of the best discussions of the political importance of the Internet came in the 1996 

ACLU v. Reno decision of a US District Court, which addressed the attempt by Congress 

to regulate pornography on the Internet, the Communications Decency Act. Mr. Justice 

Dalzell summarized the most critical factual findings of the trial court as: 

“Four related characteristics of Internet communication have a transcendent 

importance to our shared holding that the CDA is unconstitutional on its face. We 

explain these characteristics in our Findings of fact above, and I only rehearse 

them briefly here. First, the Internet presents very low barriers to entry. Second, 

these barriers to entry are identical for both speakers and listeners. Third, as a 



Avoiding the Centralized Government of Communications: Is there a Place for Network 

Neutrality?  Timothy Denton, BCL, LLM 

 41 

result of these low barriers, astoundingly diverse content is available on the 

Internet. Fourth, the Internet provides significant access to all who wish to speak 

in the medium, and even creates a relative parity among speakers.”
58

 

 

Three models are available for how any society can look at communications systems: 

printing, broadcasting, or telecommunications. Printing requires no licence from the state, 

but if the capital costs are high enough, your ability to communicate through the medium 

of print may be subject to the permission of the owner of the printing press. Such is the 

case with letters to the editor of newspapers. The broadcaster has a licence from the state 

and is therefore subject to extensive regulation, and no one has in principle the right to 

broadcast. The telecommunications model is distinguished from the printing model by the 

costs of getting into the business. Depending on the regulatory environment, one’s ability 

to use the telecommunications system may be limited by the owner of the network. The 

chief limitation in telephone systems, the traditional form of telecommunications, was not 

legal but technical: the telephone system was, compared to the Internet, extremely 

specialized for one task only, and incapable of flexibility. Both Canada and the United 

States recognized the Internet as akin to printing, and not broadcasting. By this it freed 

personal communication through the internet from any requirement to be licensed by the 

state.
59

 

 

                                                 
58

 ACLU v. Reno,  In The United States District Court for the Eastern District of Pennsylvania, American 

Civil Liberties Union, et al., V. Janet Reno, Attorney General Of the United States, Civil Action No. 96-

963,  http://www.eff.org/legal/cases/EFF_ACLU_v_DoJ/960612_aclu_v_reno.decision 

59
 The announcement to the CRTC’s new media decision on the nature of the Internet as not “broadcasting” 

is  found at http://www.crtc.gc.ca/ENG/NEWS/RELEASES/1999/R990517.htm 
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When speaking of these matters, lawyers are frequently asked: are you arguing that an 

engineering concept, such as network neutrality or end-to-end architecture, be established 

in law? The best answer is to say, as did the Courts in ACLU vs. Reno, that the 

presumption of a liberal society is that communications among and between people 

should not be presumed to be a licensed transaction, taking place at the express 

permission of the state. By the same token, communication should not occur under any 

but the most sensible and unrestrictive rules established by carriers for the technical 

integrity of their networks. Certain kinds of discriminations may be profitable for carriers 

to engage in, the effect of which might be to suppress some kinds of speech, or speakers, 

at the expense of other kinds more conducive to the carrier’s interests. Other kinds of 

discriminations exercised by carriers may improve everyone’s chances of being seen or 

heard, by improving the network, diverting some kinds of traffic onto other, more 

suitable networks, by improving security or by lowering costs. These considerations have 

led many thinkers to challenge the “net neutrality” concept in its entirety. 

d) There never was net neutrality 

 

To those who tout the technical neutrality of the Internet towards all comers, Craig 

McTaggart, a Vice-President with the Canadian telephone company, Telus, has a 

resounding answer: stuff and nonsense! He considers the technical arrangements that 

have existed from the beginning of the Internet in detail, as well as the commercial 

arrangements for interchange of traffic, and writes: 

 

“– preferential content arrangements, distributed computing, filtering and blocking to 

control network abuse, differential interconnection and interconnectivity, and the impact 
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of resource-intensive applications and users – demonstrate that the Internet and its use are 

far from neutral or egalitarian.” 

 

“Those advocates who would like to see the Internet forced into the mould of a regulated 

public utility bear the heavy onus of justifying rejection of competitive market outcomes 

in favour of a stylized vision of public internetworking that prohibits or reduces the 

incentives for innovation within the network itself. By and large, Tim Wu’s work is an 

admirable exception from the norm, in that he recognizes that non-neutrality is common 

and may be necessary to serve user interests. Wu would empower regulators to deal with 

problems of discrimination if they arise, instead of enacting unnecessarily prohibitive 

legislation.”
60 

 

Craig McTaggart is entirely correct, to my knowledge and understanding, as to the kinds 

and forms of discrimination that have been practised by ISPs with each other and 

between themselves and their customers. I do not think he means to say that, since some 

forms of discriminatory practice have been beneficial to the network, such as centralized 

security, volume discounts, transit and peering arrangements based on volume of traffic, 

and so forth, all must therefore be beneficial. Finally, it is not the Internet which is the 

regulated public utility. It is the carrier through whose infrastructure the signals 

comprising the Internet pass, that may or may not be a public utility, or that may be 

limited by state action from exerting market power. As to which parts, which networks, 

which signals, shall be protected from the full measure of the carrier’s coercive powers, 

                                                 
60

 Craig McTaggart, “Was the Internet Ever Neutral?” Prepared for the 34th Research Conference on 

Communication, Information and Internet Policy, George Mason University School of Law 

Arlington, Virginia, U.S.A., 30 September 2006, found at 

web.si.umich.edu/tprc/papers/2006/593/mctaggart-tprc06rev.pdf 
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that is a question that will not disappear because we have defined competition in a new 

way. 

 

 

7. Conclusions and Recommendations 

 

 

The discussion so far reveals that we are in the presence of a highly complicated debate 

about the nature of communications networks and the principles by which they should be 

made to work in the future.  

 

The carriers clearly see an opportunity to escape from the paradigm of common carriage, 

and the non-discriminatory obligations that go with it. They are supported by new 

understandings of what competition consists of. I have already remarked that this new 

understanding is broadly correct in a situation of dynamic technological change. I have 

also expressed the view that this understanding is incomplete, not wrong, and that 

communications networks cannot be considered solely from this perspective. Other 

interests are engaged in communications networks that go to the core values of the 

political system. 

 

It is time now to consider Milton Friedman’s assertion that “the great advances of 

civilization, whether in architecture or painting, in science or in literature, in industry or 

in agriculture, have never come from centralized government.” 
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This is exactly the net-head critique
61

 of our pre Internet communications systems. The 

great advances of technology in the past fifty years have not come from the regulated 

sector or the telephone system, which was a model of centralized government. If ever 

there was successful central planning, predictable outcomes, technical perfection, and 

almost complete lack of creativity, it would be the circuit-switched telephone system. 

Using a metaphor from biology, inside the capitalist cell there dwelt a mitochondria of 

pure socialism, an alien body absorbed ages ago into its structure, and successfully 

cohabiting with its capitalist symbiont.  No the cry goes up, “unleash the forces of 

capitalism. The common carrier wants to escape its collectivist obligations.” These 

obligations are not to unjustly or unduly discriminate. 

 

“Not so fast!” say the netheads. The cry to be unleashed from ‘socialist’ regulatory 

constraint is understandable, but other important values are at stake. First, the telephone 

company possesses powerful legal privileges: over public and private lands, support 

structures, telephone numbering, as well as limitation of liability for signals carried. 

Second -and in this it has the same capacities as its cable company rivals - new packet-

sniffing technologies will permit exquisitely adjusted forms of discrimination that would, 

if these technologies were enabled and used, reap the full economic value of the Internet 

for carriers as against consumers and other producers, such as Google, Amazon or EBay. 

While we may expect such large enterprises to defend themselves, the issue of 

                                                 
61

 Netheads and Bellheads are terms that describe the differing mindsets of people. Netheads are 

accustomed to the looser, less completely specified technologies of the Internet. Bellheads are strongly 

influenced by the centrally-controlled, technically perfected and completely specified architecture of the 

public switched telephone system (PSTN) 
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discrimination, of which kinds, on which networks, will intensify in the deregulatory 

process ahead. 

 

The fears of many people are that the carriers will once again set up the centralized 

governments of communications that the Internet has done so much to break up. 

Conflicting claims have been advanced about how the Internet was originally designed 

and how it should be allowed to evolve in the future. Purists of the original engineering 

version assert the neutrality of the logical layer of the Internet, the TCP/IP protocols, and 

they are right. Critics point out correctly that many commercial and non-commercial 

arrangements have been made, to the benefit of the end-users that have involved either 

a) some measure of centralized or coordinated control for the sake of 

security, and 

b) intensely unequal arrangements among carriers for the movement of 

traffic and the compensation therefor. 

 

Proponents of net neutrality have championed the unprecedented flow of innovation that 

Internet has occasioned, and they point, correctly in my view, to the absence of central 

control in the core engineering ideas of the Internet, which derive from the design of the 

protocols and the deliberate lack of specification of result that is expressed in the end-to-

end principle.
62

 As the Internet Architecture Board, the senior engineering council of the 

Internet Engineering Task Force, wrote in RFC 1958: 
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 RFC 1958 “Architectural Principles of the Internet”, Internet Architecture Board of the Internet 

Engineering Task Force (IETF), Network Working Group, B. Carpenter, editor, June 1996  
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“However, in very general terms, the community believes that the goal is 

connectivity, the tool is the Internet Protocol, and the intelligence is end to end 

rather than hidden in the network.” 

 

Aside from the aspects of commercial and service innovation that have flowed from this 

principle, the Courts have also found that the Internet has served to enhance the power of 

people to engage in free speech. Indeed, the political impact of the Internet has been 

enormous. It continues to shift power away from the holders of certain kinds of legal 

privileges, such as broadcasting licences, in the direction of those capable of writing and 

maintaining a website. This represents an increase by at least two orders of magnitude the 

potential number of thoughtful voices contributing to public discourse, compared to the 

number of voices in the pre-Internet era. 

 

The economic theories of dynamic market change and competition for the market seem 

now to be in the ascendant. Structural change has been proposed for the Canadian 

regulator, the CRTC, by the Telecommunications Policy Review
63

, which has proposed a 

more nuanced and competition-aware view of discrimination.  

 

The concern of this paper has been to alert the reader to the notion that issues of 

discrimination are not going to be defined out of existence in the forthcoming world of 

increased reliance on market forces. They will become more acute. The second purpose 

was to show that we have much to be concerned about in the possible re-establishment of 
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 Government of Canada, Telecommunication Policy Review Panel, final report, 2006, found at 

http://www.telecomreview.ca/epic/internet/intprp-gecrt.nsf/en/h_rx00054e.html  
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the centralized governments of communications. It would be ironic and self-defeating for 

the most pro-competitive of recent Canadian governments to assist in their re-

establishment. Such a thing might occur if attention were not paid in a timely way to the 

implications of some carriers’ existing legal privileges, and to the future occasions and 

incentives for the practice of anti-competitive discriminations in an Internet era. 
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issues addressed by contemporary telecom-Internet policy. 

 

1) What is the appropriate conception of competition in this environment and how 

can regulators and policy makers foster it? 

http://www.dtc.umn.edu/~odlyzko/doc/networks.html
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2) Is the end-to-end design of the Internet a passing fashion or will it be supplanted 

by networks that are better able to price discriminate?  

3) If the Internet model prevails, how will the underlying signal transport systems be 

paid for? 

4) Can a natural monopoly be restored? 

 

 

Technical Discriminations 

 

12. “The Benefits and Risks of Mandating Network Neutrality, and the Quest for a 

Balanced Policy”, John M. Peha,  Carnegie Mellon University, Presentation to the 

2006 Telecommunications Policy Research Conference, September 2006 

 

http://www.cybertelecom.org/ci/neutralref.htm 

 

Professor Peha is the Associate Director for Wireless and Broadband Networking at 

Carnegie Mellon. He asks the right questions: 

 

“Can we limit how network operators discriminate in a manner that: 

 Prevents them from fully exploiting market power in ways that seriously harm 
users, and 

 Does not prevent them from using discrimination in ways that greatly benefit 
users?” 

 

He discusses the technical bases of various forms of discrimination. Much of this can 

occur through deep packet inspection - assigning various levels of service to packets with 

different packet headers, and to flow classification. 

 

He details how carriers with market power can  

 Protect legacy markets from competition 

 Charge oligopoly economic rents in the broadband market through perfect price 

discrimination, and  

 Charge oligopoly rents in competitive upstream markets. This means that your 
book or record orders may cost you more because the carrier is hitting the seller 

for revenue that the seller would otherwise keep for himself. 

 

Peha maintains the position that not all forms of discrimination are harmful, and that, in 

addition, some regulator must be available to prevent and stop the undesirable forms of 

technical and price discrimination. It is also clear to him that the kind of restrictions he 

seeks go beyond the remedies available to the US department of Justice’s anti-trust 

division.  

 

Advocates of Net Neutrality 

 

http://www.cybertelecom.org/ci/neutralref.htm
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13.  “The Neutral Internet: An information Architecture for Open Societies”, Daniel J. 

Weitzner, Principal research Scientist, MIT Computer Science and Artificial 

Intelligence Laboratory 

 

http://dig.csail.mit.edu/2006/06/neutralnet.html  

 

Prof. Weitzner maintains that the open- non-discriminatory nature of the Internet is a 

public policy goal that stands on its own. His approach is not principally a legal one, in 

that it emphasizes the set of business, social and technical arrangements. His considered 

view is that the Internet is designed to be neutral, and that this has led it to be the open 

platform for innovation it has proven to be. 

 

Weitzner sees that the principal problem facing the Internet is to adapt to the 

requirements for the delivery of high-quality and other time-sensitive data. He considers 

that it is desirable to segregate the consideration of measures for the Internet from other 

broadband services – which might still rely on Internet protocol (IP).  

 

Weitzner is more sensitive than most to the idea that the Internet is a social contract 

composed of technical, business and interconnection arrangements. He believes in the 

possibility of a light-weight statutory framework appropriate to the task of preserving the 

needed level of neutrality in the sectors where it is appropriate. 

 

14. “Preserving the Essential Internet”, Center for Democracy and Technology, June 

2006, a statement found at  

 

http://www.cdt.org/speech/net-neutrality/ 

 

Based largely on the Weitzner paper, above, the CDT supports, with some reluctance, a 

statutory regime to preserve net neutrality. 

 

It sees three problems: 

 How should the Internet be defined? Mere use of IP would not make something 
qualify as the Internet. 

 Caching should not become a banned form of discrimination. 

 How would legislation affect wireless networks? 

 

 

The take-away from the CDT position paper is that it is more interested in engaging in a 

dialogue about legislation than actively promoting a ready solution. This reflects the 

concerns and reluctance of many to legislate in so complex a matter. 

 

15. “The Architecture of Innovation”, Lawrence Lessig, Professor of Law, Stanford Law 

School, 51 Duke L. J. 1783 

 

This lecture was delivered as the inaugural Meredith and Kip Frey Lecture in Intellectual 

Property at Duke University School of Law on March 23, 2001. It conceives of a layered 

http://dig.csail.mit.edu/2006/06/neutralnet.html
http://www.cdt.org/speech/net-neutrality/
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model of the Internet and suggests that each of these layers can be the subject of private 

property or can be held in common, such as an open standard might be.  

 

http://www.law.duke.edu/journals/dlj/articles/dlj51p1783.htm 

 

See comment in section 16 below. 

 

 

16. Testimony of Lawrence Lessig before the US Senate Committee on Science 

Transport and Communications, February 7, 2006 

 

http://commerce.senate.gov/hearings/testimony.cfm?id=1705&wit_id=2303  

 

Professor Lessig sees the problem in terms of the carriers going against the original plan 

that made the Internet so competitive in services. This has resulted from the decline of the 

independent ISP access market through policy and regulatory changes at the FCC which 

have strengthened the hand of the carriers against the ISPs, which leased facilities from 

the carriers. 

 

His specific recommendation is that the practice of access-tiering (discriminatory 

arrangements for bandwidth for certain customers) be outlawed and that the Congress 

enact the “four freedoms” announced by Michael Powell, then Chairman of the FCC. 

 

Skeptics of the need for Network Neutrality Legislation 

 

17. Testimony of Kyle Dixon, Senior Fellow and Director, Federal Institute for 

Regulatory Law and Economics, Progress and Freedom Foundation, before the US 

Senate Committee on Science Transport and Communications, February 7, 2006 

 

http://commerce.senate.gov/hearings/testimony.cfm?id=1705&wit_id=4960  

 

Mr. Dixon’s testimony urges caution in not legislating network neutrality “where it is not 

necessary to remedy abuses of market power.” Exactly – it is about abuses of market 

power. This approach is consistent with several others in a being cautious about 

instituting a legal concept where it is believed existing remedies are sufficient to prevent 

abuses. 

 

18. “Was the Internet Ever Neutral?” Craig McTaggart, Senior Regulatory Counsel, 

Telus Corporation. Paper delivered at the 34
th

 Annual Telecom Policy and Research 

Conference 

 

http://www.cybertelecom.org/ci/neutralref.htm 

 
McTaggart argues from the traffic shaping, security arrangements, commercial deals, and 

quality of service levels that characterize the Internet as it is today that network neutrality 

http://www.law.duke.edu/journals/dlj/articles/dlj51p1783.htm
http://commerce.senate.gov/hearings/testimony.cfm?id=1705&wit_id=2303
http://commerce.senate.gov/hearings/testimony.cfm?id=1705&wit_id=4960
http://www.cybertelecom.org/ci/neutralref.htm
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is a shibboleth. Proponents of a legislated outcome have a heavy burden of proof, and 

consumers will benefit from a non-neutral Internet. 

 

The issue of the market power of carriers is strenuously avoided. 

 

Evidence of the Market Power that May be exercised by Broadband 
Carriers 

 

19. “Avoiding the Mistakes made South of the Border: Learning from the US Experience 

in Competitive Telecom Policy”, Lee Selwyn and Helen Golding, Economics and 

Technology Report for MTS-Allstream, August 2006,  in the matter of the draft 

policy directive to the CRTC from the Governor-in-Council under section 8 of the 

Telecommunications Act. 

 

http://strategis.ic.gc.ca/epic/internet/insmt-gst.nsf/en/sf08689e.html 

 

The authors create the clear picture of a massively successful overthrow of the US 1996 

telecommunications reform by the telephone companies (incumbent local exchange 

carriers) against their ISP rivals and competitive local exchange carriers, such as the 

former AT&T and MCI. The study illustrates how changes in the Internet access market, 

which shows a decline in competition, tie in with a strategy to extract more money from 

Internet-based services and merchants, which was the basis of the concerns that are 

captured in the term “network neutrality”. 

Remedies? 

 

20. “Open Access” Thomas Nachbar, presentation to the 34
th

 Telecom Policy Research 

Conference, September 26
th

, 2006. (not published elsewhere) 

 

http://www.cybertelecom.org/ci/neutralref.htm#pap 

 

Professor Nachbar studies the traditional rationales for regulating “open access”, which 

he defines as property regimes in which the discretion of property owners is so limited in 

such a way that access is open to all on a non-discriminatory, but paid, basis. He seeks to 

get the discussion of regulation placed on some other basis than the rationale of market 

power of incumbents. Principally he is concerned with those industries that have come to 

be seen as “affected with the public interest” by the courts. His review of the grounds 

under which companies have been held to be regulatable is entertaining and informative 

of ideas in common law. It seems to assume, however, that statutory language cannot be 

found under which regulation would take place. 

 

Nachbar is particularly insightful of the conditions under which price regulation can be 

made to work. 

“The need for stability and reliability over a series of transactions tends to be the 

dominant pricing characteristic for networks, and standardization of terms (and reliability 

http://strategis.ic.gc.ca/epic/internet/insmt-gst.nsf/en/sf08689e.html
http://www.cybertelecom.org/ci/neutralref.htm#pap
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of their acceptance by the carrier in question) serves stability and reliability of the 

network” (at page 38). 

 

His real fear is that, by placing the argument in terms of market power, proponents of 

open access are not putting the argument on its soundest footing, which is the public 

nature of the Internet, and he recommends that open access proponents would be wise to 

call upon the open access tradition in relation to arguments about communications 

infrastructure. 

 

 

 

 

21. Tim Wu “Network Neutrality, Broadband Discrimination”,  vol. 2 Journal on 

Telecommunications and High Technology Law,  p. 141, 2003 
64

 

 

http://ssrn.com/abstract=388863 or 10.2139/ssrn.388863  

 

Professor Wu looks at several possible remedies for the behaviour of carriers. His report 

also looks at the actual behaviour of carriers in the period before the publication of the 

article as evidence of their defective comprehension of their own best interests. The 

evidence he gathered from “the recent historical record gives good reason to question the 

efficacy of self-regulation in this area.” 

 

His goal is to balance the right of people to attach devices to the Internet while protecting 

the rights of carrier to manage traffic consumption and innovate in time sensitive (voice) 

services. His basis of distinction lies in the recognition of local network restrictions, 

which are generally allowable, and inter-network restrictions, which would be viewed as 

suspect. The distinction is not explained. Considering that this article was written three 

years ago, it was an important effort in bringing the issue to the fore. 

 

22.  Tim Wu, “Why have a Telecommunications Law? Anti-Discrimination Norms in 

Communications”, 16 Journal on Telecommunications and High Tech Law 5, 2006 

 

 

 

This paper looks at layered models for understanding the Internet, and the European 

market power approach to telecommunications regulation. He situates the network 

neutrality discussion as another manifestation of  the perennial issue of discrimination by 

carriers, and avoids much trouble by acknowledging that some forms of discrimination 

and market power may be beneficial. Telecommunications legislation, he says, has 

allocated rights and sought to prevent unjust discrimination. He is appropriately cautious 

about the possibility that anti-discrimination rules can be used to keep obsolete industry 

structures alive, such as the effect of “must-carry” rules on television broadcasting. Anti-

discrimination, the second function of telecommunications law, seems unlikely to go 

                                                 
64

 I have not been able to find any reference to this article in format approved by the McGill Guide. 

http://ssrn.com/abstract=388863
http://dx.doi.org/10.2139/ssrn.388863
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away, now or ever. As he concludes, “encouraging (facilities) deployment by allowing 

operators to block applications seems among the most distortionary choices available”. 

 

 

 

Policy 

23. Federal Communications Commission, 09/23/2005 “FCC Adopts Policy Statement on 

Broadband Internet Access”. CC Docket Nos. 02-33, 01-337, 95-20, and 98-10. GN 

Docket No. 00-185. CS Docket No. 02-52. Policy Statement 

 

http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-05-151A1.doc 

 

This is the “four freedoms” policy statement on the citizen’s right to use the Internet. 

 

 

Legislation 

24. Various bills before the US Senate and House of Representatives are to be found 

here: 

 

http://www.cybertelecom.org/ci/neutralleg.htm#mar  

 

http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-05-151A1.doc
http://www.cybertelecom.org/ci/neutralleg.htm#mar
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