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Preface

The technoprudence course has concerned whether technology ever confronts us with genuinely new problems. Some have considered what “new” might mean. Does “new” refer to new fact patterns, or new ideas of law? I think it undisputable that fact patterns are new, and from these new fact patterns new law may emerge. But my attention has been drawn for the better part of a decade to another problem. Who are we? Who is the “us” deciding?  The minds that confront the new are remarkably stable, and the principles upon which they act are, in my view, not arbitrary but rather shaped by evolution.
The views I shall present here are but the briefest summary of what psychologists, anthropologists, and primatologists are writing about our species.

My basic message is that this understanding of mankind as a species engages us in a path of fruitful understanding of what we are, and provides basic information to counter the blank slate ideology that underlies so much university discourse. Evolutionary thought provides testable hypotheses against which things and ideas can be measured. 

The blank slate ideology, to borrow a term from Steven Pinker, holds that there is an absolute separation of mind from body. Culture is completely free from evolutionary influence, or if it is not, it can be made to be by appropriate applications of power in the form of social, educational and child-rearing reforms. Whatever the blank slate ideology was originally intended to be, it has devolved into a cynical ideology that, at the heart of all human relationships, everything is merely a matter of power. Nothing of importance in human life is natural, and if it is natural it is vicious. Blank-slateism may have begun as a device to free us from some obnoxious Victorian conceptions of race, nation and sex, but in the face of a hundred years of progress of science in biology and anthropology it has become cant: an arguing from the should to the is, a reverse naturalistic fallacy, and is manifested by an acute discomfort with the biological or innatist arguments.
I shall also attempt to demonstrate that, though the links are not obvious and though there is little correspondence between the realms of jurisprudence and evolutionary thought, the recent developments in the latter should give us greater confidence in the ability of humans to reason about technological innovation, provided they are allowed to do so. The report on the human species from evolutionary science is a great deal more hopeful than it was perceived in the 19th and early 20th centuries.
Finally, I am proposing that the definition of what every educated person should know should include a Darwinian-influenced understanding of mankind as a species. This knowledge serves to ground the mind in a tradition of scientific thought which is still generating important insights into who we are.

Wrong, wholly wrong and not even wrong

Some of my assertions will almost certainly be wrong in the sense explained below. My knowledge of evolutionary thought and of the foundations of legal thinking is too limited. My readings are no more than that of an intelligent amateur with a growing taste for the publicly available literature on evolutionary thought. Reading of a couple of dozen books of Darwinist and anti-Darwinist biologists and scientists on the nature of man and evolution is hardly sufficient grounds to claim expertise, any more than reading the same number of books of contemporary issues in physics qualifies one to solve quadratic equations, or really understand quantum indeterminacy.

My arguments that man has a nature, and that we have evolved morality, available to all humans, may not be welcome to those who still think that any constraint whatever on human freedom privileges certain groups at the expense of others. 

A person with different political instincts will not come to the same conclusions as I have in regard to Darwin and the role of evolutionary thinking, let alone their implications for law. This is not a great concern of mine. People will always differ politically.  My interest in exploring these ideas and their possible relations to law has to do with the “not even wrong” problem.

From Wikipedia:

A scientific concept is said to be not even wrong if it is not falsifiable in the Popperian sense, or if it is not well-enough formed to be used to make specific predictions about the physical world. The phrase was coined by the early quantum physicist Wolfgang Pauli, who was known for his colorful objections to incorrect or sloppy thinking.

Pauli had three classifications of error: wrong, wholly wrong, and not even wrong.

These categories of error apply to arguments in the social sciences, within some allowances, which must be made because the kinds of arguments found in the social sciences and humanities are less mathematical in nature.  

The doctrines to which we are exposed in the course of life can fall into several categories of error. 

1. Wrong: The premises of the argument are largely plausible but the deductions from those premises are marred by error or significant incompleteness, which when examined may allow us to improve the premises or correct the errors of application.

2. Wholly wrong: The premises of the argument cannot be sustained. Deductions from those premises are completely wrong. An example would be, in my view, a physics that assumed e=mc, rather than e=mc2. It would be falsifiable, but it would generate no useful results. A similar failure in social science would consist of basing an argument on the notion that intelligence is equally distributed in all humans. 

3. Not even wrong: An argument whose premises are so obscure or whose expression is so unintelligible that it cannot be determined whether propositions can be made from them and,  if they could be made, that they could potentially be falsified.

To use a cruder baseball analogy, a wrong argument occurs when the ball is struck between the first and third baselines and is either caught on the fly or the runner is thrown out. It might have been good but was not good enough. Wholly wrong is a foul ball. And not even wrong is standing outside the baseball stadium waiting for a pitch that will never come. 

If I do well my argument will be merely wrong. Arguments about man that do not account for his evolved nature, to the extent those arguments are both applicable and true, are liable to far more serious kinds of error

On the relevance of evolutionary thinking for law

Law is one of the humanities and is strongly influenced by the social sciences. The social sciences have been unreceptive until recently to arguments based on evolution, for reasons we will discuss. 

The law is influenced by the ideas that lawyers hold, and I would say that far more of them are exposed to the basic notions of twentieth century social science than they are of a biologically grounded view of human nature. As Geoffrey Miller writes:
“The social sciences and humanities would benefit…from turning to evolutionary psychology as their conceptual basis, rather than Marxism, psychoanalysis, and French philosophy.”

Marx, Freud, and the French philosophers who have so influenced post-modernism, have all had strong influences over what many educated people assume to be true. In varying degrees I consider them to be wrong, wholly wrong, or in the case of the post-modernists, not even wrong. By contrast, Darwin and Darwinian inspired thinking goes from strength to strength. Freud and Marx lie in ruins as explanations, and the French post-modernists, the intellectual offspring of Heidegger, are about to join them on the rubbish dump of abandoned ideology. By contrast, the ideas of Charles Darwin and Adam Smith, together with those of David Hume, continue to generate important insights. 
Since lawyers will always have a strong influence on the societies in which they live, it seems to me they should be educated in the types of thinking characteristic of evolutionism, which I hold to be far more productive and grounded in reality. The strength of Darwin is that he has advanced two major theories about the origins of species that explain the common origin of life and its evolution into all modern forms. There are many weak points in the theories, and reasonable scientists are not persuaded on all points.
 Darwin is open to serious criticism that the view of life as constant Malthusian struggle bears no resemblance to how human life is. The Australian philosopher David Stove has explored these weaknesses tellingly
. Yet “nothing in biology makes sense except in the light of evolution”, in the words of Theodosius Dobzhansky
. If we are evolved creatures, as seems likely, and if divine intervention is not to be relied on to explain our natures, then there is some serious thinking to do to explain how we got here, occupying our time reading essays by means of evolved intelligence. My plea is that the general education of lawyers should include readings from this immense school of growing knowledge and science. 
Once when I asserted some claim from evolutionary thought I was accused of “almost ending the discourse”. In a debate in which it was supposed that certain positions were arguable, I had in effect declared that a hundred years of biology since Darwin had settled a question. I do not mean to end the discourse, but I do intend to plead for a more comprehensive understanding of Darwinist thinking, and a more relaxed attitude to some of its implications.
In another class than this one, a student proposed a theory of the immunity of the Supreme Court of Canada from popular censure or political oversight that might have befitted a High Tory defending the 18th century Established Church, on the ground that “the people could not be trusted”. The student thought himself an exponent of progressive views, yet his contempt for the common Canadian voter was palpable.
I take a much more hopeful view of man’s possibilities. The notion that morality is an evolved attribute of man, that it requires no special education or training to be available to us,  that our morality has limits and attributes informed by evolution, should guide our thinking about the foundations of societies and the legal regimes that uphold them. Those who fear the dangers of the opinions of the general populace, and who favour the independence of the judicial and political elites from democratic corrections, might take a more relaxed view of democracy if they understood that human nature is moral more often than not, and that our virtues as a species are real, if limited.  
Matt Ridley, in The Origins of Virtue, says this is but a continuation of an ancient debate about the perfectibility of man. 

“In various guises and at various times philosophers have argued that man is basically nice if he is not corrupted, and basically nasty if he is not tamed.”

The approach presented in this paper says that man is neither completely nice nor basically nasty, but that he has evolved to be moral, and that the process of growing up moral is part of our biological inheritance. 
Darwin, Natural Selection and Sexual Selection

Darwin’s Importance and the Dangers of that Importance

Darwin is probably the most important thinker since Aristotle. Darwin is fast becoming the framework for modern thought in the same way that Aristotle was for post-Aquinas medieval thought. Just as Aristotle’s errors (essentialism, final causes, geocentrism) became millstones for modern (post-Copernican) science, so is it likely that religious adherence to Darwinism (whether well or badly understood) may eventually become a hindrance to the advance of science. 
Attitudes to Darwin should not be idolatrous. Unfortunately, the creationist attack on evolution has had the undesirable effect of provoking some scientists to defend Darwin in ways that are beginning to resemble the defence of Aristotle by the Renaissance Church against Galileo
. I consider Darwin to be a magnificent thinker who advanced two vastly important and productive theories about life. His theories have proven the basis of all modern understanding of biology.  
Three Large Problems in Darwin’s Thought 
Darwin created at least three large difficulties for himself and his posterity. The first was that class of evolutionary phenomena that occur above the level of the species, which is referred to as macroevolution. These include the origin of new higher taxa, such as the evolution of wings, the warm-bloodedness of mammals, and so forth. 

“From Darwin’s day to the present, there has been a heated controversy over whether macroevolution is nothing but an unbroken continuation of microevolution, as Darwin and his followers have claimed or rather is disconnected from microevolution, as asserted by his opponents, and that it must be explained by a different set of theories.”

This is the argument generally concerned with the lack of intermediate species in the fossil record. Critics assert that there are a number of difficulties with Darwin’s theory of natural selection which are beyond the scope of this paper to engage
. We shall confine our discussion to the human species, where Darwin’s theories engage us in a series of important problems.
The limits of natural selection’s explanatory power

The second class of difficulty that Darwin’s theory created arises from core arguments in the Origin of Species. Briefly, the first problem concerns how a process envisaged as a relentless struggle for survival, characterized by an equally relentless tendency of populations to expand to the maximum extent allowable by the environment, could have produced moral beings, us, the human species. This is the core biological issue with which we shall be dealing in this paper. 
A second problem arising out of the arguments of The Origin of Species is how a process of natural selection could have produced creatures so superfluously intelligent as ourselves in the limited amount of time since we split from our ape cousins, and more particularly, in the last few hundred thousand years when anatomically modern man can be proven to have existed.
There seem to be two serious problems with natural selection in relation to man. 

· The first how we can explain man’s moral behaviour and capacities if we take natural selection to be the exclusive force acting upon us in evolutionary terms.

· The second is that the speed of rise of man in the last few hundred thousand years cannot be adequately explained in terms of natural selection, the agencies of climate, predators and parasites upon man, since he has been the top predator in that time. Man has had a brain whose size was as large a hundred thousand years ago as it was today. What was he doing for ninety thousand years with a large brain, no agriculture, no writing, and no cities? Nature does not invest in research and development programs. According to Darwin, natural selection is an undirected and adventitious process. So why the large brain before it had any particular application?

Two Theories of How Evolution Occurs

As regards Darwin himself, it has to be emphasized that he came up with not one, but at least two, theories of how evolution works
. Natural selection is the action of competitors, predators, parasites, and climate on a species to winnow it and cause favourable adaptations to be passed on. This was the thrust of the argument in The Origin of Species. 

Not content with this monumental achievement, Darwin published a different and complementary theory fourteen years later in The Descent of Man, and Selection in Relation to Sex. This later work emphasized the role of sexual selection, the competition to breed between the males and females of a species. It works in two ways. On is the competition among males to possess
 the females, for which strength and weapons have been evolved. The second is the selection by choosy females of the males, for whatever reasons of decoration or behaviour that they fancied. 

For Darwin, female selection of males could drive the evolution of the male to almost any extent compatible with the existence of the species.
 Sexual selection could drive a species to extinction if the ornaments become too costly to maintain. As Geoffrey Miller writes:
“Despite heavy opposition to his idea of female choice from his scientific peers, Darwin maintained that the biological evidence was overwhelming, and documented hundreds of male traits that seemed inexplicable in any other way.”

The notion that females selected males offended Victorian ideas of male dominance, and his theory languished in obscurity. Alfred Russell Wallace, the co-discoverer of natural selection, criticized it, and Edward Westermarck (1862-1939), the great Finnish sociologist, emphasized that marriage was principally about cementing ties between families, in which females were given little opportunity for mate choice
. 

It is not possible here to recount all the reasons why Darwin’s second theory languished in obscurity for so long. Science and society could have benefited from it, but as Miller says:
“Sexual selection was ignored because biology was not ready – ideologically, conceptually, or methodologically – to deal with it.”

Since the 1990’s sexual selection has become the hot topic in evolutionary thinking. Female sexual choice helps to answer three large problems for which natural selection is either too weak or too random. Geoffrey Miller exposes the difficulties thus
:

· Really large brains and complex minds arose very late in evolution and in very few species (apes, elephants, dolphins and whales).

· There was a very long lag between the brain’s expansion and its apparent survival pay-offs during human evolution.

· No one has been able to suggest any plausible survival pay-offs for most of the things that human minds are uniquely good at, such as humour, story-telling, gossip, art, music, self-consciousness, ornate language, imaginative ideologies, religion and morality.

The argument of sexual selection in relation to man is that, at some point, our ancestors began a process of selecting mates on the basis of attributes that could only be generated by large and increasingly larger brains. That is, though no female selected a male for brain size, he was selected on the basis of attributes that only mind could generate. Once proto-human females launched themselves on this path, for whatever reason,   reproductive success began to be about entertainment value, companionability, ability to help with the kids, temperament and wit, rather than exclusively preoccupied with success in food procurement or war. This view, whose principal exponent is Geoffrey Miller, marks a departure from Darwin’s stated views in The Descent of Man, which emphasized physical competition among human males for females.
Man’s current brain capacity was reached at least 100,000 years ago. Agriculture only began about 10,000 years ago, after the end of the most recent ice-age. Thus for 90,000 years or so we did nothing we would recognize as civilization-building with those huge brains. Some have dated the origin of speech as late as 30,000 years ago
, at the same time as the great improvements of the archeological record then. It seems more probable that the physiology and brain adaptations that make speech possible began well before then.
In short, only the power of sexual (mate) selection among our proto-human ancestors generates a sufficiently robust and directed force that would achieve the results, modern humans, in the timeframe available, which is short by biological standards. A force of natural selection of some type (climate, predators, parasites) might be efficacious in other species to produce the same effect, widespread large brains, but this has not occurred. As Geoffrey Miller explains:

“The evolutionary pressures that result from mate choice can therefore be much more consistent, accurate, efficient and creative than natural selection pressures.”

The rest of the argument for the power of sexual selection in the case of humans relates to the brain’s capacity to act as a fitness indicator, which acts as a proxy for good genes. 

Sexual selection explains why our brains grew to their current size sometime in the geologically recent past. It dispenses with natural selection as an explanation. It allows for evolution to be rapid, directed, and particular to humans, rather than slow, haphazard and with similar developments across many species, as would be the case if natural selection were operating to produce this effect.  
The accelerant peculiar to the human species was not merely sexual selection, which occurs in most species, but the possibility of sexual exclusivity, which is another way of speaking about the family. Among our close cousin species, the bonobos and the chimpanzees, only humans have a relatively stable family structure that allows a) sexual exclusivity, and consequently b) male investment in their children.

Jared Diamond’s Why is Sex Fun? The Evolution of Human Sexuality
 explores the unique sex life of the human species. By the standards of other mammals, we are quite strange, indeed we are unique. For instance, concealed ovulation means that human females do not know for sure when they are fertile, unlike our ape cousins. We are also characterized by continuous availability for sexual relations, even past the age of fertility, at least in principle. Male investment in offspring does not occur in our closest cousin species, bonobos and chimpanzees, because the females do not confine their reproductive availability to particular males. The fact that humans form families, where males exchange food for exclusive access to a female for sex, and in consequence of which they invest in their offspring, has helped support the more rapid reproduction of our species relative to our closest relatives. Paternity can be more often than not established in our species, with the result that not only is the female selecting the male, but the male is working to obtain resources for his children, because, more often than not, they are his. As the great primatologist, Frans de Waal, writes:
“Fatherly assistance allows earlier weaning, which explains why we, and not the apes, colonized the planet.
”

The vast increase of brain size of human newborns and the resulting dependence of the female on male support have both worked for the species, but not necessarily in the interests of women. Male concern for to be sure that their children are indeed their own has led to the social inhibition of female sexuality. “There is no free lunch in nature….” writes de Waal, “Patriarchy, as it’s known, can be thought of as an outgrowth of male assistance with the rearing of offspring.”
 
Brain size could expand in our species, despite the evident difficulties this made for giving birth, because paternal investment is and was a rational reproductive strategy. Another word for paternal investment might be self-interested generosity. 
Sexual selection in the case of our species led to larger brains in newborns (and all along the line), and long periods of infant dependency. This required paternal investment in the young, the creation of family structure and the bad fit between our family-based social arrangements for reproduction and child rearing and our promiscuous sexuality. A good deal of human art has dealt with the strains this tension has imposed on women and men. 
Whatever the cause, our species launched itself down the path of larger brains, more difficult childbirth, longer periods of infantile helplessness, and the need for paternal investment in childrearing, which have worked in concert to make us what we are. The family is a characteristic organization of our species, and is absent from the pack structure of our nearest ape relatives, the bonobos and chimpanzees. 
The conclusion from this part of the argument is that Darwin’s second great insight into evolution, sexual selection, can be used to explain the rapid increase of brain size in the human species. The increase of brain size in proto-humans may have been necessitated by adaptation to climate change, as the savannah dried up and trees became scarcer.
 

“Beginning about 2.5 million years ago, the climate in tropical Africa began to deteriorate, correlated with the arrival of the ice age in the Northern Hemisphere….some australopithecene populations survived by using their wits to invent successful defense mechanisms.”

Ice ages have the effect of dessicating the planet. The evidence of climate change in Africa indicates that the proto-humans had to get smart fast, or end their days as food for large cats
. 
How can a process so ruthless engender moral people?

Natural selection is the action of competitors, parasites, and climates on a species to winnow it and cause favourable adaptations to be passed on. This was the thrust of the argument in The Origin of Species. 

Not content with this monumental achievement, Darwin published a different and complementary theory fourteen years later in The Descent of Man, and Selection in Relation to Sex. It can be argued that Darwin, with his vast understanding of how different species actually behave, including mating behaviour, clearly saw that natural selection was insufficient to explain the evidence of his eyes.

In the case of man, Darwin was aware of the difficulties of explaining man’s nature completely in terms of arguments presented in The Origin of Species.
 The great difficulty raised by Darwin’s first book on natural selection was how a process so ruthless could engender moral people.
The difficulty cannot be soft-pedalled. Darwin was a strict Malthusian, holding that species bed up to the limits of what was sustainable in their environment. Indeed, it was in these conditions, which Darwin thought inevitable, that natural selection could do its work. Darwin writes in Chapter 3 of the Origin of Species:
“A struggle for existence inevitably follows from the high rate at which all organic beings tend to increase. Every being, which during its natural lifetime produces several eggs or seeds, must suffer destruction during some period of its life, and during some season or occasional year, otherwise, on the principle of geometrical increase, its numbers would quickly become so inordinately great that no country could support the product. Hence, as more individuals are produced than can possibly survive, there must in every case be a struggle for existence, either one individual with another of the same species, or with the individuals of distinct species, or with the physical conditions of life. It is the doctrine of Malthus applied with manifold force to the whole animal and vegetable kingdoms; for in this case there can be no artificial increase of food, and no prudential restraint from marriage. Although some species may be now increasing, more or less rapidly, in numbers, all cannot do so, for the world would not hold them.”

Only in these conditions did Darwin think natural selection thought sufficiently powerful to produce its effects. The same issue is raised in a different context by the existence of art, music and poetry. How could the dreadful processes outlined in The Origin of Species have produced us? As Geoffrey Miller writes:
“Theories based on the survival of the fittest can nibble away at the edges of human nature, but they do not take us to the heart of the mind.
” 

The argument from “the struggle for existence” has been problematic ever since. The late Australian philosopher David Stove published a series of collected essays called Darwinian Fairytales
, the first of which analyzes the difficulties that this doctrine poses for explaining man’s nature, behaviour and conditions.

“If Darwin’s theory of evolution is true, no species can ever escape from the process of natural selection. His theory is that two universal and permanent tendencies of all species of organisms – the tendency to increase in numbers up to the limit that the food supply allows and the tendency to vary in a heritable way – are together sufficient to bring about in any species universal and permanent competition for survival, and therefore universal and permanent natural selection among the competitors.” 

The permanence of the struggle of all men against each other has engendered, in Stove’s caustic and amusing essay, three classes of way out: the cave man, the hard man and the soft man.  The cave man way out is how it used to be, but we are no longer. The hard man way out says that, under the surface of apparently benign social institutions, things either are tough or should be tougher. Darwin’s supporter T.H.Huxley, and Herbert Spencer would fall into this category. For the hard men, the decline in human fitness promoted by vaccination, hospitals, public health measures, and civilization generally is making us weaker. In Stove’s opinion, Hitler was the ultimate hard man, whose doctrines have a deservedly limited appeal. 
If Darwin lends himself to this interpretation, it seems difficult to argue that evolutionary thinking should underlie our understanding of man and society. Did Darwin belong to this school? Several passages from the Descent of Man support this view.
“With savages, the weak in body or mind are soon eliminated; and those that survive commonly exhibit a vigorous state of health. We civilised men, on the other hand, do our utmost to check the process of elimination; we build asylums for the imbecile, the maimed, and the sick; we institute poor-laws; and our medical men exert their utmost skill to save the life of every one to the last

moment. There is reason to believe that vaccination has preserved thousands, who from a weak constitution would formerly have succumbed to small-pox. Thus the weak members of civilised societies propagate their kind. No one who has attended to the breeding of domestic animals will doubt that this must be highly injurious to the race of man. It is surprising how soon a want of care, or care

wrongly directed, leads to the degeneration of a domestic race; but excepting in the case of man himself, hardly any one is so ignorant as to allow his worst animals to breed.”

More of the same tenor is found in Chapter 21 of the Descent of Man
“Man, like every other animal, has no doubt advanced to his present high condition through a struggle for existence consequent on his rapid multiplication; and if he is to advance still higher, it is to be feared that he must remain subject to a severe struggle. Otherwise he would sink into indolence, and the more gifted men would not be more successful in the battle of life than the less gifted. Hence our natural rate of increase, though leading to many and obvious evils, must not be greatly diminished by any means. There should be open competition for all men; and the most able should not be prevented by laws or customs from succeeding best and bearing the largest number of offspring. Important as the struggle for existence has been and even still is, yet as far as the highest part of man's nature is  concerned there are other agencies more important. (emphasis added) For the moral qualities are advanced, either directly or indirectly, much more through the effects of habit, the reasoning powers, instruction, religion, &c., than through natural selection; though to this latter agency may be safely attributed the social instincts, which afforded the basis for the development of the moral sense.”

In the same paragraph Darwin seems to turn his argument on a dime, twice. In one sentence he is arguing that the most qualified should not be prevented from bearing the largest number of offspring, and in the next he argues that other agencies than natural selection are more important, including habit, reason, instruction, and religion, and then he turns the argument around once more and says man’s social instincts, “which afforded the basis of the development of the moral sense” may be attributed to natural selection.
Darwin continues in this vein in Chapter 21
“The moral nature of man has reached its present standard, partly through the advancement of his reasoning powers and consequently of a just public opinion, but especially from his sympathies having been rendered more tender and widely diffused through the effects of habit, example, instruction, and reflection. It is not improbable that after long practice virtuous tendencies may be inherited.
 With the more civilised races, the conviction of the existence of an all-seeing Deity has had a potent influence on the advance of morality. Ultimately man does not accept the praise or blame of his fellows as his sole guide, though few escape this influence, but his habitual convictions, controlled by reason, afford him the safest rule. His conscience then becomes the supreme judge and monitor. Nevertheless the first foundation or origin of the moral sense lies in the social instincts, including sympathy; and these instincts no doubt were primarily gained, as in the case of the lower animals, through natural selection.”

I have looked in vain in the closing chapter of the Descent of Man for a statement that sexual selection has influenced our capacities for moral action. He continues to attribute the moral qualities of man to natural rather than sexual selection.
“The development of the moral qualities is a more interesting problem. The foundation lies in the social instincts, including under this term the family ties. These instincts are highly complex, and in the case of the lower animals give special tendencies towards certain definite actions; but the more important elements are love, and the distinct emotion of sympathy. Animals endowed with the social instincts take pleasure in one another's company, warn one another of danger, defend and aid one another in many ways. These instincts do not extend to all the individuals of the species, but only to those of the same community. As they are highly beneficial to the species, they have in all probability been acquired through natural selection.”

The modern interpretation, which we shall examine in the next sections, attributes to Darwin’s second great theory, sexual selection, powerful, directed evolution towards moral behaviour and intelligence, and relegates natural selection to the lesser role.
Why don’t we eat our young? Why are there hospitals? Why are there good Samaritans?

As I mentioned before, the difficulty which Darwin’s theory of natural selection presents is how a process so ruthless could produce moral behaviour. I think Darwin was aware of the difficulties to which his doctrine in The Origin of Species
gave rise regarding the evolution of man’s moral nature and capacities, and had believed that it had been addressed, if not fixed, in The Descent of Man, and Selection in Relation to Sex
. Darwin was always extremely careful to admit all difficulties to his theories in private correspondence but to refrain from frankly exposing any that he did not wish to in his books. Accordingly, while the argument in the Descent of Man shifts ground to an entirely new theory of evolution, backed up by meticulous observations of many species, Darwin never abandoned core notions from the Origin of Species, including a notion that men struggled for women with other men rather than wooed women with charm and gifts, as is the more recent interpretation.

We should not hold it against Darwin that in his second great work he was unable to see all the implications which sexual selection might hold for the evolution of man. That would take another century and several important changes in society and thought. Indeed, it is only recently that sexual selection has been seen emerging from the shadow of its older brother, largely because sexual selection explains some things about man that cannot be accounted for by the first theory. Being in some measure the creature of his time, Darwin could not push the sexual selection theory as far as his intellectual descendants have been able to since the 1990s, and his views on the superiority of male courage, perseverance and intelligence over that of women would cause a scandal if more widely known.

Nevertheless, he did insist on the role of human females in the reproductive success of some males:
“With respect to the other form of sexual selection (which with the lower animals is much the more common), namely, when the females are the selectors, and accept only those males which excite or charm them most, we have reason to believe that it formerly acted on our progenitors. Man in all probability owes his beard, and perhaps some other characters, to inheritance from an ancient progenitor who thus gained his ornaments. But this form of selection may have occasionally acted during later times; for in utterly barbarous tribes the women have more power in choosing, rejecting, and tempting their lovers, or of afterwards changing their husbands, than might have been expected”.

On the whole, if we took Darwin at his word, the central issue of all life, from which humans are not exempt, is the struggle for existence.
Compassion, hospitals, caring for strangers: these things would seem to be impossible, indeed inconceivable, in a world ruled by the laws of natural selection as Darwin conceived them in the Origin of Species. David Stove mentioned also the soft man way out of Darwinian difficulties. “Strictly speaking”, he wrote, “it is not so much an attempt to resolve the inconsistency between Darwinism and human life, as a mere failure to notice that there is any inconsistency to be resolved”.
 

The argument that Stove makes against the complete application of natural selection arguments to human society are profound, and they bear thinking about. If Darwin is right, asks Stove, why would there be such things as hospitals? Why would obstetrical nurses exist, whose function is to help the breeding success of non-relatives? Why do we appreciate fairness and have excellent sense for cheaters? Why are we not in a state of Hobbesian war of all against all? Why don’t fathers eat their wives and young? Why are we motivated from time to time by benign feelings towards both kinfolk and non-relatives? Why don’t we breed up to the limit of what the environment will tolerate? Why do the rich have fewer children than the poor, when according to Darwin, the “fitter”, more wealthy, ought to breed more, but they do not, and never have?

Taking Darwin seriously entails dealing with some difficult questions. Natural selection has proven extremely powerful in explaining how the processes of life work, but when applied to the human species, there are many reasons to decline to accept its authority, and not for metaphysical or theistic reasons, but for the plain reasoning of our experience.

Before we attempt to work our way out of these difficulties, let us look at rival theories that have influenced twentieth century thought, and which continue to inform the educated.
The arguments from the Origin of Species have been difficult to absorb in those social sciences, such as sociology and anthropology, which have emphasized the freedom of culture from the influence of biology. Darwinian arguments have been understood to connote innate tendencies in the human species.  These have been inimical to the core ideas of disciplines which have emphasized man’s cultural plasticity and freedom. It must be recalled that the kind of thinking proposed by Hubert Spencer, which was racialist and imperialist, was based on aspects of Darwin’s thought that emphasized the struggle for existence. This kind of thinking was rejected by the foremost anthropologist of his time, Franz Boas and his disciples, such as Margaret Mead, whose ideas continue to hold sway on broad reaches of the academy.  As Stephen Pinker writes:
“But Boas had created a monster. His students came to dominate American social science, and each generation outdid the previous one in its sweeping pronouncements. Boas’ students insisted not just that differences in among ethnic groups must be explained in terms of culture but that every aspect of human existence must be explained in terms of culture.”

Pinker states that the two ideas, the denial of human nature, and the autonomy of culture from individual minds, came to dominate twentieth century social science.

“More generally, social scientists saw the malleability of humans and the autonomy of culture as doctrines that might bring about the age-old dream of perfecting mankind.”

Malleable Cultures, Compassionate Societies, Caring Individuals
Again we return to the question: how do we get malleable cultures, compassionate societies, caring individuals, and large measures of freedom out of a Malthusian struggle for existence?
I have proposed that arguments about the nature of man, and the deductions drawn from that nature, should be framed in a way that acknowledges the implications of biological and evolutionary findings for the range of possible positions. 

But if the implications of natural selection are so unpleasant, the doctrine seems inapplicable to human society. Indeed, most of human society seems to be a bulwark against the implications of natural selection. What is going on? Why should Darwin-influenced thinking have any bearing on the construction of rules for society? To the contrary, why should we not declare them to be of interest and application to the natural world, but off-limits to mankind?
The principal changes between then (1873) and now (2007) in Darwinian-influenced thinking has been in 
· a much greater extent of observation of our close cousin species, the great apes, from whom we have separated in relatively recent time, geologically speaking, and 
· a much greater degree of attention to the implications of sexual selection as an explanation of man’s rapid and seemingly rather directed evolution.

The names of scientists most closely associated with our better understanding of the great apes are Jane Goodall and Frans de Waal, while the name most closely associated with the emergence of sexual selection from the shadow of natural selection is Geoffrey Miller.
The Principal Claims of Evolutionary Thought

The principal contemporary claims of those who are persuaded of our evolved nature are that 

· man has evolved, indeed, he is a relatively new species, and has achieved his modern form, depending on one’s definition of that term, only within the past several hundred thousand years
, 
· he started his separation from his close cousins, chimpanzees and bonobos about 5-8 million years ago
; he shares some attributes with each of these cousin species, and is distinguished by others
;

· he is and always has been subject to intense sexual selective pressures, both of women by men and men by women, which started long before he was a distinct species and which continue to operate to this day;
 these pressures condition his ethics, reactions, capacities for thought, possibilities for cooperative action, ranges of family structures, and so forth. 
· To a lesser extent he is also subject to natural selective pressure through the agency of parasites and diseases
;

· he is naturally moral, because he is naturally empathetic, though his nature is sufficiently plastic to admit widely diverse cultures and social and sexual conventions that often pass for morality
.
The changes from what Darwin had originally proposed in his two great works largely derive from our increased knowledge of how our cousin species behave, and from the increased attention that has been paid of late to sexual selection (mate choice).
The foremost advocate for the idea that morality is natural to us, and has evolved from before the time that we were recognizably human, is Frans de Waal. De Waal is a widely published primatologist. I shall be referring to two of his most recent works, Our Inner Ape
, and Primates and Philosophers
, though he has written many more on the subject of evolved morality in our closest relatives, the chimps and bonobos.
In his work, de Waal is carrying on two related sets of arguments. The principal foe is what he calls the “veneer theory” of morality, which he ascribes to Thomas Huxley, Darwin’s defender. He also has a subordinate argument going with those who treat the mind exclusively as an information processing device, of whom Steven Pinker is a recent example.
 While Geoffrey Miller and Frans de Waal appear to be on the same side of this important dispute, it is not clear that they have any knowledge of each other’s writings. Both share a view of human nature as having evolved genuinely truthful, benign, and compassionate feelings, and not just competitive urges to status. 
“De Waal concludes that the human capacity to act well at least sometimes, rather than badly all the time, has its evolutionary origins in emotions that we share with other animals – in involuntary (unchosen, pre-rational) and physiologically obvious (this observable) responses to the circumstances of others.”

In so doing, de Waal argues with Thomas Huxley, Sigmund Freud, and Richard Dawkins. In reference to the latter, de Waal writes:

“Like the views of Hobbes, Huxley, and Freud, the thinking is thoroughly dualistic: we are part nature, part culture, rather than a well-integrated whole. Human morality is presented as a thin crust underneath of which boil anti-social, amoral and egoistic passions. This view of morality as a veneer was best summarized by Ghiselin’s famous quip: “Scratch an ‘altruist’ and watch a ‘hypocrite’ bleed”.

By contrast, de Waal’s extended and intensive observations of the behaviour of chimpanzees (“all politics, all the time”) and bonobos (“all sex, all the time”) have led de Waal to conclude that both of our cousin species manifest empathy, even for creatures not belonging to their own species. 

After reviewing a lifetime’s worth of observations of apes, de Waal has concluded:

“This school sees morality arise naturally in our species and believes that there are sound reasons for the capacities involved. Nevertheless, the theoretical framework to explain the transition from social animal to moral human consists only of bits and pieces.”

He mentions the theories of kin selection and reciprocal altruism. Geoffrey Miller is convinced that sexual selection drove the ethical uplift.  
“Our ancestors favored kind, fair, brave, well-mannered individuals who had the ability and generosity to help their sexual partners, children, step-children, and other members of their tribe. They were sexually unattracted to cheats, cowards, liars and psychopaths. Is that so hard to believe? Darwinians have searched so hard for the selfish survival benefits of morality that we have forgotten its romantic appeal.

“Does this reduce our noblest ideals to crude sex drive? Emphatically not. When our ancestors were favoring kindness, they were not looking for false kindness, strategic kindness, or short-term kindness. They were looking for the real thing – genuine concern for others. Because of the power of sexual choice, they had the power to evolve it. Human altruism is not an evolutionary paradox. It is a sexual ornament.

“Clearly, sexual choice does not account for all of morality. Kinship and reciprocity, too, were very important.”

While Miller goes further than de Waal in asserting a specific cause for human empathy, both are of the view that it is a genuine emotion, over which we exercise little or no control. To this end, de Waal quotes the Chinese sage Mencius (372-289 BC) on the distress we feel seeing a child falling into a well.  

“They will feel so, not as a ground on which they may gain favour with the child’s parents, nor as a ground on which they may seek the praise of their neighbours and friends, nor from the dislike to the reputation of having been unmoved by such a thing. From this case we may perceive that the feeling of commiseration is essential in man.”

De Waal is well aware that the circle of those included in the feeling of “us” is varies. He likens it to a floating pyramid, from top to bottom in order: 1. self, 2. family and clan, 3. community, 4. Tribe and nation, 5. humanity, and 6. all life forms. The level of available resources determines how large the circle will be of those included in the range of empathy: fewer resources, the smaller the range.

“Nevertheless, a level playing field, in which all circles count equally, clashes with ancient survival strategies. It is not that we are biased in favour of the innermost circles (ourselves, our family, our community, our species), we ought to be. Loyalty is a moral duty.”

Fallacies, Naturalistic and Otherwise

This brings us to an important difference of opinion about the naturalistic fallacy. On one side we have Steven Pinker, a representative thinker, stating, in his admirable book, The Blank Slate:
“As soon as we recognize that there is nothing morally commendable about the products of evolution, we can describe human psychology honestly, without the fear that identifying a natural trait is the same thing as condoning it…. Acknowledging the naturalistic fallacy does not mean that facts about our human nature are irrelevant to our choices.”

Pinker is not carrying on a fight with de Waal or Miller, but with those who fear that any credence given to innate tendencies must result in unfortunate political consequences, such as exculpating bad behaviour on the basis of “the genes made me do it”, or “I have a right to rule you because I am genetically superior.” Starting from the false theory of the blank slate, says Pinker, drives its proponents to believe that anything innate must be irresistible. 
Before I turn to Pinker more extensively, I would say that both de Waal and Miller maintain what I would call the strong version of human morality as something evolved and innate. I would infer, from how they see evolution having worked, that the idea of a naturalistc fallacy is of questionable use in thinking about evolution, and therefore about us as a species. The naturalistic fallacy argues that we cannot derive an ought from an is. The evolutionary argument approaches human nature as sometimes problematic, sometimes not. The moral status of our better natures (empathy, kindness, loyalty) is not in doubt, nor is the moral status of our less kindly aspects (hatreds of outsiders, sexual jealousy, competition for goods and esteem). We have them; they have evolved, we are shaped by them. From the perspective of the strong version of evolved morality, the naturalistic fallacy is a rather pointless assertion, more blank slatism in disguise. We do not have a choice in our natures; they have evolved they way they have for good reasons, and thus have a standing which is not wholly arbitrary or which is the result of some contemporary political arrangement or intellectual fashion.
Matt Ridley has some useful comments on this issue.

“The naturalistic fallacy, identified by Hume and named by G.E.Moore, is to argue that what is natural is moral: deducing an ‘ought’ from an ‘is’. Almost all biologists who speculate about the behaviour of bipedal apes are accused by the humanitarian establishment of committing this fallacy, even if they do not (many do). But the same establishment shows no embarrassment in continually and enthusiastically committing the reverse naturalistic fallacy: arguing fro the ought to is. The logic today is known as political correctness, but it was shown in the drive launched by Boas, Benedict, and Mead to argue that human nature must be infinitely malleable by culture because (they thought, wrongly) the alternative is fatalism, which is unacceptable.”

For de Waal and Miller, the products of evolution are commendable; we are those products. We are capable of dreadful behaviour, too. Together with Pinker, they would assert that humans are capable of moral behaviour, not because it is drilled into us by external forces: state, parents, school, and church, but because our natural ability to experience empathy, and to distinguish moral action from mere social convention, is innate.
They would all agree that doctrines based on the blank slate are either wrong or wholly wrong. 
De Waal concludes:

“Early human societies must have been optimal breeding grounds for survival of the kindest aimed at family and potential reciprocators. Once this sensibility had come into existence, its range expanded. At some point, sympathy for others became a goal in and of itself: the centerpiece of human morality and an essential aspect of religion. It is good to realize, though, that in stressing kindness, our moral systems are enforcing what is already part of our heritage. They are not turning human behaviour around, only underlining existing capacities.”

Marc Hauser, in his book, Moral Minds: How Nature Designed our Universal Sense of Right and Wrong
, has taken up many of the same themes as Pinker, Miller and de Waal. 
“Underlying the extensive cross-cultural variation we observe in our expressed social norms, is a universal moral grammar that enables each child to grow a narrow range of possible moral systems.”

He identifies three arguments commonly used against the notion that biology underlies morality.
1. Biological perspectives create predetermined outcomes;

2. If the biological perspective is true, then the moral principles must be encoded in the DNA;

3. Even if biology contributes something to our moral psychology, only religious faith and legal guidelines can prevent moral decay.

The first two propositions are merely wrong. The fact that there is a grammar does not determine what novels will be written. The second proposition manifests a complete misunderstanding that DNA encodes for proteins, and not for higher or more complex forms of behaviour. The religious argument is the most interesting of the three. However, as Hauser addresses in his book, when people of various religions and without religious belief are tested on moral quandaries, it has been found empirically that their answers are not affected by their religions, and that their explanations of their answers are equally incoherent or insufficient. “These observations suggest that the system that unconsciously generates moral judgments is immune to religious doctrine.”

Conclusions and Observations

Unless you take no interest in how we got here, origins are of consuming interest to most people
.  If the Christian vision no longer persuades us, we are left with a number of alternatives
. The 19th century take on Darwin’s theory of natural selection led the way to the triumphalist claims of the male, the white, and the European, for which we have been paying a heavy price ever since.  To this much blame attaches to Hitler, who was the ultimate hard man social Darwinist. Marxism’s joyless vision of class struggle has proven less uplifting and enduring than was foreseen when the Bolshevik revolution broke out in 1917, and was formally abandoned by the Peace of Paris in 1990
. The feminist transposition of the class struggle onto male and female still shows some signs of life in academia and the law, but I would venture the observation that the obsession with power relationships that underlies gender feminism will also prove counter-productive to moral claims. Freudianism was a crude hydraulic metaphor of id, ego and superego whose time has passed. The “blank slate-ism” upheld by Boas and his descendants in the social sciences has been progressively undermined and repudiated by the advances of science in biochemistry, cognitive sciences, intelligence testing, and related disciplines for the past forty years.
The fear that strives to keep the biological out of polite and acceptable discussion has been well documented in Steven Pinker’s The Blank Slate. 

 “The Blank Slate thus became part of a secular faith and appeared to constitute the common decency of our age.

But the Blank Slate had, and has, a dark side. The vacuum that it posited in human nature was eagerly filled by totalitarian regimes, and it did nothing to prevent their genocides….In matters of policy it has elevated sappy dogmas above the search for workable solutions.”

The promise of the evolutionary theorists discussed in this paper, who have done so much to illustrate the moral nature of the species, is that they have connected us both to objective benchmarks which may be tested, and the most powerful theories in biology. For example, if as de Waal asserts, that leadership in chimpanzees goes to the senior male who is able to resolve disputes fairly, regardless of who in the pack are his supporters and who are not, that is a testable proposition that other human observers may try to disprove or observe for themselves. De Waal may be wrong, but not wholly wrong and especially not even wrong. Likewise, while much of Geoffrey Miller’s proposals are conjectural, in that they propose a cause and origin for human intelligence in its usefulness as a fitness indicator, they can give rise to countless tests of how humans actually select their mates, if they are given a choice in the matter.  
The other great benefit of sexual selective theories is that they are tied to the most basic urges of life, to reproduce. That women select men, and men select women, is interesting and important in itself, however obvious, as a way of looking at the world, but that we may have selected each other for tens of millennia for moral, and not just economic, child-bearing, or military qualities suggests that morality is not an imposition from the outside, but an involuntary quality which can be nurtured or perverted by politics, society and religion. Innatism does not lead inevitably to destructive social consequences, as the blank slate-ists fear. The danger lies in not dealing with our appetites for power, prestige, and moral superiority, the scarce positional goods which no conceivable social or political arrangement can ever distribute equally. The message from the evolutionists is that humans have the tools to negate the negative influences of their competitive natures as long as the existence of these appetites is frankly recognized.
De Waal writes in Our Inner Ape about 
“the profound irony is that our noblest achievement – morality – as evolutionary ties to our basest behaviour – warfare. The sense of community required by the former was provided by the latter….

“Applying morality beyond those boundaries [of our group] is the great challenge of our time 
 
Two last words, the first from Geoffrey Miller, and the second from Matt Ridley. Miller writes:
“Scientific theories never dictate human values, but they can often cast new light on ethical issues. From a sexual selection viewpoint, moral philosophy and political theory have mostly been attempts to shift male human sexual competitiveness from physical violence to peaceful accumulation of wealth and status. The rights to life, liberty and property are cultural inventions that function, in part, to keep males from killing and stealing from one another while they compete to attract sexual partners. Feminist legal scholars have been right to point out this male bias in moral and political theory.”

Ridley, in his conclusion:

“The evolutionary perspective is a long one. This book has in passing tried to nail some myths about when we adopted our cultured habits. I have argued that there was morality before the Church, trade before the state, exchange before money, social contracts before Hobbes, welfare before the rights of man; culture before Babylon; society before Greece; self-interest before Adam Smith; and greed before capitalism. These things have been expressions of human nature since deep in the hunter-gatherer Pleistocene. Some of them have roots in the missing links with other primates. Only our supreme self-importance has obscured this so far.”

New Facts for Evolving Brains

One of the themes of the technoprudence course is to ask us to inquire whether there are genuinely new problems of law. I have replied that the new problems have most often been new situations of fact. These have required more accurate thinking about previously settled questions, such as when death occurs for the purposes of organ transplants. In the case of electronic communications, we have had to reach for new settlements of, say, what constitutes a signature, or evidence. In the case of the Internet itself, we had to decide whether it was assimilated most usefully to printing, broadcasting, or the telephone system. By definition we have had the same old evolved brains with which to make these decisions. These evolved brains are trying to balance a number of competing factors: fairness, wealth production, rights of the collective, rights of the individual.
If the evolutionists are right, these brains are exquisitely adapted to smoke out cheaters. They have a fine instinct for what is fair. They are, within broad limits capable, of distinguishing a social convention from what is a more fundamental rule of fairness. 

At the same time as our compassion can extend to embrace other species, it can exclude members of our own species from the circles of concern. “Nuke the [despised and hated human enemy of the decade] but save the whales” is altogether too human. In addition, 
we seem to have evolved no particular skill at arriving at ‘realistic’ understandings of life. Though we can spot cheaters quite effectively, we have little skill in sorting the larger pictures or narratives, to the despair of the materialists
. “God loves us” will always be a more attractive narrative than “we are insignificant motes in a meaningless universe”.

We are immensely competitive for positional goods
, things that by their nature cannot be equally distributed: status.

The sexual selection explanation has certain attractions. It links basic forces of nature through the evolution of ourselves in an organic and connected narrative. It says we are flawed but on the way up. It says we may need improvement and have our blind spots, but that the basic business of sex and family is of the utmost importance to the kinds of humans we want in the future. It says our mate choices matter, and have always mattered. It links lust to potentially moral purposes, and provides a wholly different perspective on the issue than those provided by St. Paul and St. Augustine, indeed, the whole of the Church Fathers.

It also tells us that we have distinctly limited abilities to expand our ranges of empathy to include all living humans. Indeed, we can more readily encompass the cetaceans in our sympathies than we can our enemies. It seems also to indicate that we have no particular evolved insight into when we are exceeding the environment’s carrying capacity.  After all, we turned to agriculture in the Middle East 10,000 years ago when we had exhausted hunting the game. We have turned large parts of the world into deserts by the actions of both goats and tree-cutters, and I see no plan to exterminate goats being mooted in public.
Taken as a whole these features of human existence tend to argue that the organization of human society is specific within broad ranges. By specific I mean of or pertaining to a species and not the usual meaning of definite or clearly defined. For example, clothes may differ among people, but the desire to flaunt status through clothing, jewelry or any other means may be innate.

It follows that the range of possible human social, sexual and economic arrangements that accord with our specific nature are limited, and that some of those limitations are reasonably well understood. They cannot be overcome arbitrarily, by re-education or attitude changes, or by the application of force. That revolutions may effect wholesale changes of ruling classes or governments does not change the nature of the species. Yet revolutions in sentiment are immensely powerful – one such expansion of the range of empathy succeeded in expunging the slave trade.
Though our possibilities might be quite broad, they are not arbitrarily broad. There are things we cannot change about ourselves. Culture is not absolutely separated from biology, as many in the twentieth century had supposed.
 Moreover, by dealing with ourselves as evolved beings, as who we are rather than as who we ought to be, we can move more intelligently towards where we would like to go. Lawyers and the law need to be informed of these developments in science, and be cognizant of their implications.
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